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FOREWORD

It is my great pleasure to welcome readers to the 2015 issue of the Journal of the Australasian 
Law Teachers Association (JALTA).

JALTA is a double-blind refereed journal that publishes scholarly works on all aspects of 
law. JALTA was established by the Australasian Law Teachers Association (ALTA) in 2008 and 
represents an important initiative which supports the research endeavours of its members, in 
addition to ALTA’s highly regarded Legal Education Review (LER) and the Legal Education 
Digest (LED), which is included in ALTA membership. The journal also appropriately reflects Digest (LED), which is included in ALTA membership. The journal also appropriately reflects Digest
the prestige, maturity and development of ALTA as an organisation which now represents well 
over 1000 members.

Following the publication of our inaugural issue in 2008, the response to subsequent issues 
of JALTA continued to be very strong. This issue of JALTA includes 9 published articles out 
of 10 full submissions that we received. All submissions undergo a rigorous double-blind peer 
review before being published. 

In closing, and most importantly, I need to extend my sincere thanks to a number of people 
whose collective efforts have made this journal possible. First, in addition to all members of 
the ALTA Executive, I would like to thank my Editorial Board colleagues for their counsel and 
support. Second, I must thank ALTA Interest Group Convenors and all referees who assisted us 
with the double-blind refereeing process. I would also like to offer my thanks to Trischa Mann, 
for all her efforts in proof-reading, Maureen Platt for her efforts in typesetting, and to Oxford 
University Press for their generous sponsorship and support of the journal. Lastly, I need to 
record a special thanks to Lisa O’Farrell, who has worked assiduously on all aspects dealing 
with JALTA, and also Tim Grainger and Lucy Adams who also provided valuable assistance 
and support during the course of producing this issue of JALTA. 

I commend this issue of JALTA to all readers and ALTA looks forward to continuing to 
contribute to the legal profession through this journal.

Professor Dale Pinto
Editor-in-Chief
JALTA
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A CRITERION-REFERENCED ASSESSMENT RUBRIC ON 
REFLECTIVE PRACTICE DESIGNED FOR A CLINICAL 

LEGAL EDUCATION CONTEXT

KELLEY BURTON*

ABSTRACT

The criterion-referenced assessment of clinical legal education is challenging due to the 
community raising diverse legal problems and law students demonstrating a wide range 
of skills. Clinical legal education may be harnessed by a whole-of-curriculum approach to 
assessing reflective practice using a criterion-referenced assessment rubric. The incremental 
reflective practice rubric is grounded in a conceptualisation of reflective practice and has been 
designed for two incremental clinical legal education experiences — an early immersion in a 
foundation course and a subsequent experience in an elective course. The rubric is applicable 
to reflection-for-practice, reflection-in-action and reflection-on-action, and is appropriate for 
written and oral assessment tasks.

I INTRODUCTION

The criterion-referenced assessment1 of clinical legal education is challenging because the 
community raises diverse real legal problems and law students are expected to demonstrate a 
wide range of skills in the clinic. One way of harnessing the criterion-referenced assessment of 
clinical legal education is to use reflective practice. The significant value of reflective practice 
in legal education was acknowledged at the beginning of the twenty-first century and reinforced 
in 2010.2 Reflective practice is incorporated in TLO 6: Self-management,3 which requires law 
graduates to be able to ‘reflect on and assess their own capabilities and performance’.4

In the context of Australian legal education, two criterion-referenced assessment rubrics on 
reflective practice have previously been published. One of these rubrics is based on the concept 
of reflective practice and the other is based on a four-step approach to reflective practice. This 
journal article explores these two rubrics and makes a novel contribution to the field of legal 
education by developing an incremental reflective practice rubric. 

II USING THE CLINICAL LEGAL EDUCATION CONTEXT TO INFORM 
CRITERION-REFERENCED ASSESSMENT

Clinical law teachers who develop and renew clinical legal education are naturally concerned 
with determining how to assess clinical skills. Aligning learning outcomes, teaching and 

 * Associate Professor, USC Law School, University of the Sunshine Coast.
 1 It is universally accepted in higher education that assessment is important because it drives student motivation: 

David Boud and Nancy Falchikov, Rethinking Assessment in Higher Education: Learning for the Longer Term
(Routledge, 2007) 15.

 2 Sharon Christensen and Sally Kift, ‘Graduate Attributes and Legal Skills: Integration or Disintegration?’ (2000) 
11(2) Legal Education Review 207, 216; Sally Kift, Mark Israel and Rachael Field, Bachelor of Laws Learning 
and Teaching Academic Standards Statement (Australian Learning and Teaching Council, 2010) 10. and Teaching Academic Standards Statement (Australian Learning and Teaching Council, 2010) 10. and Teaching Academic Standards Statement

 3 Ibid. 
 4 Kift, Israel and Field, above n 2, 22–3. 
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assessment is considered ‘best practice’.5 Ensuring this alignment in a clinical legal education 
context, is challenging because the community raises diverse real legal problems and law 
students are expected to demonstrate a wide range of skills in a clinic. Both of these challenges 
are considered below, and have driven the criterion-referenced assessment of reflective practice 
in a clinical legal education context.

A Appreciating that the Community Raises Diverse 
Real Legal Problems

The community raises diverse real legal problems in a clinical legal education setting. The 
partnership between the University of the Sunshine Coast Law School and the Suncoast 
Community Legal Service provides an insight into the number and nature of real legal 
problems.5

In 2013–2014, the Suncoast Community Legal Service provided face-to-face legal advice 
on 2365 problems, telephone advice on 186 problems, 1752 information activities, opened 
47 cases, closed 38 cases and offered 25 community legal education presentations.7 The 2013–
2014 year boasted a record breaking 137 volunteer lawyers.8 Most significantly, compared 
to the previous year, the number of opened cases more than doubled and the provision of 
face-to-face legal advice increased by 24 per cent. Overall, all of the workload data increased 
in the 2013–2014 year, representing an increase in access to justice for the Sunshine Coast 
community.9

Part of the way through the 2013–2014 year, the University of the Sunshine Coast (USC) 
Law School dedicated a full-time law teacher to the Suncoast Community Legal Service and 
clinical legal education (in November 2013). Further, approximately 100 foundation law 
students commenced clinical legal education at the USC Law School, in February 2014. The 
next annual report will better reflect the partnership between the Suncoast Community Legal 
Service and the USC Law School over a full year.

While the real legal problems are multifarious, they can be categorised into three broad 
areas of law. The break-down for the 2013–2014 year is as follows: 37 per cent family law 
problems, 33 per cent civil law problems, and 8 per cent criminal law problems.10 The depth 
of these areas of law solidifies the need for law clinics to surpass the criterion-referenced 
assessment of discipline knowledge and capitalise on the criterion-referenced assessment of 
skills or threshold learning outcomes (TLOs),11 for example, reflective practice, in the context 
of clinical legal education. 

B Expecting Law Students to Demonstrate a Wide Range of Skills
Clinical legal education presents law students with the opportunity to conduct numerous 
tasks and thus showcase a wide range of skills. Some of the tasks include conducting client 
interviews; drafting letters, applications and other legal documents; performing legal research 
and making telephone inquiries. In an Australian legal education context, law skills were 

 5 Roy Stuckey et al, Best Practices for Legal Education: A Vision and a Road Map (Clinical Legal Education 
Association, 2007) 235.

 6 Other Australian law schools have benefited from being in partnership with community legal services. For example, 
Monash University, University of New South Wales, Murdoch University and Newcastle University: Sebastian De 
Brennan, ‘Rethinking Pro Bono: Students Lending a Legal Hand’ (2005) 15 Legal Education Review 25, 25. 

 7 Suncoast Community Legal Service Inc, 30th Annual Report 2014 (Suncoast Community Legal Service Inc, 2014) 
20.

 8 Ibid.
 9 Ibid. Note that the Suncoast Community Legal Service Inc Annual Report 2013–2014 did not include figures on 

the number of disadvantaged and underrepresented clients that it assisted during the year.
10 Ibid 21. 
11 Kift, Israel and Field, above n 2, 10. The Australian Learning and Teaching Council’s Learning and Teaching 

Academic Standards Project identified six TLOs for a Bachelor of Laws including TLO 1: Knowledge; TLO 2: 
Ethics and professional responsibility; TLO 3: Thinking Skills; TLO 4: Research Skills; TLO 5: Communication 
and Collaboration; TLO 6: Self-management. The TLOs are the minimum standards expected of a law graduate. 
As the discipline knowledge changes from case-to-case in clinical legal education, TLO 1 should be avoided as the 
sole basis for teaching, scaffolding and assessing clinical legal education. 
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captured in the TLOs in 2010, and include thinking skills, research skills, communication skills 
and collaboration skills and self-management.12 The criterion-referenced assessment of all of 
the TLOs in a clinical legal education course is onerous for clinical law teachers, and one 
approach for tackling this challenge is to focus on reflective practice, which falls within the 
realm of self-management. 

There is limited integration and criterion-referenced assessment of reflective practice in 
first year law courses and courses that are heavily content-based.13 As noted above, clinical 
legal education demands that law students demonstrate a wide range of skills rather than being 
heavily laden in content, and the discipline knowledge depends on the diverse nature of the real 
legal problems raised by the community. As such, clinical legal education readily lends itself to 
the integration and criterion-referenced assessment of reflective practice.14

III ASSESSING REFLECTIVE PRACTICE IN A CLINICAL LEGAL 
EDUCATION CONTEXT

A Identifying the Benefits of Assessing Reflective Practice
There are several benefits of integrating and assessing reflective practice.15 In a clinical legal 
education context, some of the benefits of reflective practice include appreciating professional 
responsibility and the application of ethical values; supporting the development of knowledge 
and skills; improving problem-solving skills; enhancing experiential learning; encouraging 
deeper learning; understanding feedback; planning career goals; and transitioning law students 
to the legal profession.16

B Developing ‘Emotional Intelligence’
In addition to these benefits, integrating reflective practice into clinical legal education develops 
a student’s ‘emotional intelligence’,17 which has been defined as the ‘ability to perceive, use, 
understand, and manage emotions’.18 Developing ‘emotional intelligence’ is critical to handling 
the stresses confronting law students and legal practitioners, particularly in light of high rates 
of psychological distress and depression in these populations.19 Accordingly, the need to assess 
reflective practice in an Australian undergraduate law program has received greater attention 
in the 21st century.st century.st 20

12 Ibid.
13 Judith McNamara, Rachael Field and Natalie Cuffe, ‘Designing Reflective Assessment for Effective Learning 

of Legal Research Skills in First Year’ (Paper presented at First Year in Higher Education Conference, Hobart, 
Tasmania, 2008) 2.

14 Regarding reflective practice as a benefit to a law clinic, see Judith McNamara, Tina Cockburn and Catherine 
Campbell, Good Practice Guide (Bachelor of Laws) Reflective Practice (Australian Learning and Teaching 
Council, 2013) 5.

15 Regarding the benefits of reflective practice, see Judith McNamara and Rachael Field, ‘Designing for Reflective 
Practice in Legal Education’ (2007) 2(1) Journal of Learning Design 66, 68; McNamara, Cockburn and Campbell, 
above n 14, 5.

16 Ibid.
17 Colin James, ‘Seeing Things as We are: Emotional Intelligence and Clinical Legal Education’ (2005) 6 International 

Journal of Clinical Legal Education 123, 124.
18 Kift, Israel and Field, above n 2, 10. 
19 Anna Huggins, Sally Kift and Rachael Field, ‘Implementing the Self-management Threshold Outcome for Law: 

Some Intentional Design Strategies from the Current Curriculum Toolbox’ (2011) 21 Legal Education Review 183; 
Rachael Field, James Duffy and Anna Huggins, Lawyering and Positive Professional Identities (LexisNexis, 2014) 
270; Colin James, ‘Lawyer Dissatisfaction, Emotional Intelligence and Clinical Legal Education’ (2008) 18 Legal 
Education Review 123, 123. 

20 McNamara and Field, above n 15, 68; Kelley Burton and Judith McNamara, ‘Assessing Reflection Skills Using 
Criterion-Referenced Assessment’ (2009) 19(1&2) Legal Education Review 171. 



JOURNAL OF THE AUSTRALASIAN LAW TEACHERS ASSOCIATION

6

IV USING A CRITERION-REFERENCED ASSESSMENT RUBRIC ON RUBRIC ON R
REFLECTIVE PRACTICE IN A CLINICAL LEGAL 

EDUCATION CONTEXT

A Identifying the Benefits of a Criterion-referenced Assessment Rubric
A criterion-referenced assessment rubric on reflective practice provides a basis for assessing 
reflective practice. It is a useful resource for augmenting a shared understanding between 
clinical law teachers and students on what reflective practice encompasses and how it is 
assessed (transparency); guiding a dialogue between clinical law teachers and students about 
reflective practice; demonstrating how students can progress their ability to engage in reflective 
practice; guiding clinical law teachers on how to make marking judgements on student reflective 
practice; ensuring greater consistency in marking (reliability); promoting the alignment between 
learning outcomes and assessment tasks (validity); facilitating feedback, self-assessment and 
peer-assessment.21 The benefits of criterion-referenced assessment rubrics certainly justify 
why designing, implementing and refining criterion-referenced assessment rubrics gained 
momentum as a worthy assessment theme in legal education in the 21st century.st century.st 22

B Contrasting Criterion-referenced Assessment from 
Norm-referenced Assessment

Criterion-referenced assessment necessitates student work to be marked against explicit criteria, 
rather than being marked against other student work on a bell-curve.23 The latter approach to 
marking is commonly known among clinical law teachers as norm-referenced assessment, and is 
criticised for creating competitive rather than collaborative law students; decreasing law student 
motivation; and being unfair to law students.24 Not surprisingly, all Australian universities that 
support a law school endorse criterion-referenced assessment as contrasted to norm-referenced 
assessment; and seven Australian university assessment policies explicitly promote the use of 
criterion-referenced assessment rubrics.25 Further, criterion-referenced assessment is regarded 
as best practice in legal education.26

V EVALUATING THE EXISTING CRITERION-REFERENCED ASSESSMENT 
RUBRICS ON RUBRICS ON R REFLECTIVE PRACTICE

An informal survey of Australian legal education literature, identified two criterion-referenced 
assessment rubrics on reflective practice.27 Developing rubrics on reflective practice is a 
relatively new phenomenon in Australian legal education as the rubrics were extracted as 
appendices in the 2013 Good Practice Guide (Bachelor of Laws) Reflective Practice; and were 

21 Kelley Burton, ‘Designing Criterion-Referenced Assessment’ (2006) 1(2) Journal of Learning Design 73, 78.
22 Stuckey, above n 5, 278; Sally Kift, ‘21st Century Climate for Change: Curriculum Design for Quality Learning st Century Climate for Change: Curriculum Design for Quality Learning st

Engagement in Law’ (2008) 18(1) Legal Education Review 1, 23.
23 D Royce Sadler, ‘Specifying and Promulgating Achievement Standards’ (1987) 13(2) Oxford Review of Education 

191, 192; Burton, above n 21, 73; Kelley Burton and Natalie Cuffe, ‘The Design and Implementation of Criterion-
referenced Assessment in a First Year Undergraduate Core Law Unit’ (2005) 15 Legal Education Review 159, 159; 
Stuckey, above n 5, 243.

24 Ibid.
25 Based on the assessment policies derived from each university website on 10 March 2015. The seven university 

assessment policies that support the development of rubrics are the Australian National University, Edith Cowan 
University, Griffith University, James Cook University, University of Notre Dame, University of Sydney and 
University of the Sunshine Coast. Regarding the proliferation of law schools, see David Barker, ‘An Avalanche of 
Law Schools: 1989 to 2013’ (2013) 6 Journal of the Australasian Law Teachers Association 153.

26 Stuckey, above n 5, 278.
27 Note that in an international clinical legal education literature context, a criterion-referenced assessment rubric for 

a reflective portfolio was located: Rachel Spencer, ‘Holding up the Mirror: A Theoretical and Practical Analysis 
of the Role of Reflection in Clinical Legal Education’ (2012) 17–18(2) International Journal of Clinical Legal 
Education 181, 213. The criteria and performance standards on this rubric echo critical thinking and communication 
skills, rather than reflective practice. 
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originally published in 2009 and 2013.28 In chronological order, the first rubric was based on 
conceptualisations on reflective practice29 and was developed for a reflective court report in a 
final year undergraduate law course. It will be referred to as the concept rubric. The second 
rubric was based on a four-step model of reflection — reporting and responding; relating; 
reasoning and reconstructing.30 It will be labelled as the four-step rubric, and was originally 
developed for a reflective and iterative design artefact in a second year fashion studies course.31

Both of these rubrics were designed for written reflective assessment tasks. 
As the label suggests, the concept rubric clarifies reflective practice. In particular, engaging 

in reflective practice goes beyond merely setting out what happened and why it happened. It 
requires a law student to make logical connections between new and previous knowledge; 
question assumptions and values underpinning previous knowledge; solve inconsistencies 
between expectations from previous knowledge and the experience in practice; show an 
awareness of contextual considerations and not merely a personal perspective; use literature and 
previous knowledge to support alternative options or solutions instead of following practices 
because of habit; identify strengths and weaknesses in previous understanding; and suggest a 
way forward for dealing with weaknesses.32 The concept rubric is grounded in the plethora of 
literature on reflective practice.33

As noted above, the four steps in the four-step rubric include reporting and responding; 
relating; reasoning and reconstructing.34 The first step requires ‘[d]escribing highly relevant 
incidents and issues, with perceptive observations of the situation; explained why these 
were relevant, noteworthy, puzzling, or troubling’.35 The second step requires ‘[m]aking 
clear, insightful connections between the incidents and issues and your own personal skills, 
experiences, values and beliefs. Addressed questions such as: Have I seen or encountered this 
before? Were the circumstances the same/different? In what ways is this challenging?’.36 The 
third step requires ‘[i]nsightfully considering, from different perspectives, how the incidents and 
issues could be explained, by referring to own knowledge and experience and relevant theory 
and literature’.37 The fourth and final step requires ‘[c]onsidering other possible responses 
to the incidents and issues; describing what has been learned and noting any questions that 
remain unanswered’.38 One of the salient features of the four-step rubric is its linear approach 
to reflective practice, which is no so evident in the concept rubric. 

28 The first rubric was originally published in Burton and McNamara, above n 20, 171. The second rubric was 
originally published in McNamara, Cockburn and Campbell, above n 14, 21. The second rubric is largely based on 
the work of Mary Ryan and Michael Ryan, ‘Theorising a Model for Teaching and Assessing Reflective Learning in 
Higher Education’ (2012) 32(2) Higher Education Research and Development 244, 254; Michael Ryan and Dean 
Brough, ‘Reflections around Artefacts: Using a Deliberative Approach to Teaching Reflective Practices in Fashion 
Studies’ (2012) 5(1) Journal of Learning Design 1, 1. The two existing rubrics have not been reproduced in this 
paper to preclude copyright issues.

29 The conceptualisations of reflective practice will not be reproduced here, but three of the key conceptions 
underpinning the rubric were derived from Jack Mezirow, ‘On Critical Reflection’ (1998) 48(3) Adult Education 
Quarterly 185, 185; Tom Bourner, ‘Assessing Reflective Learning’ (2003) 45 Education and Training Journal
267, 268; Jennifer A Moon, A Handbook of Reflective and Experiential Learning (Routledge, 2004) 82. Classic A Handbook of Reflective and Experiential Learning (Routledge, 2004) 82. Classic A Handbook of Reflective and Experiential Learning
works in field of reflective practice include John Dewey, How we think (Prometheus Books, 1933); Donald Schön, 
The Reflective Practitioner: How Professionals Think in Action (Basic Books, 1983); David Boud, Rosemary 
Keogh and David Walker, ‘Introduction: What is Reflection in Learning?’ in David Boud, Rosemary Keogh and 
David Walker (eds), Reflection: Turning Experience into Learning (Kogan Page, 1985) 9, 11; Donald Schön, Reflection: Turning Experience into Learning (Kogan Page, 1985) 9, 11; Donald Schön, Reflection: Turning Experience into Learning
Educating the Reflective Practitioner (Jossey-Bass Publishers, 1987) 12. 

30 Ryan and Ryan, above n 28, 254; Ryan and Brough, above n 28, 1; McNamara, Cockburn and Campbell, above n 
14, 21. 

31 Ibid.
32 Burton and McNamara, above n 20, 187. The plethora of literature underpinning the development of the concept 

rubric includes Mezirow, above n 29, 185; Bourner, above n 29, 268; Moon, above n 29, 82. 
33 Ibid.
34 Ryan and Ryan, above n 28, 254; Ryan and Brough, above n 28, 1; McNamara, Cockburn and Campbell, above n 

14, 21.
35 McNamara, Cockburn and Campbell, above n 14, 21. 
36 Ibid.
37 Ibid.
38 Ibid.
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There are several similarities between the performance standards on the four-step rubric 
and the concept rubric. For example, both rubrics require a student to make logical connections 
between new and previous knowledge; show an awareness of contextual considerations; and 
use literature and previous knowledge to support alternative options or solutions. However, 
unlike the four-step rubric, the concept rubric requires a law student to question assumptions 
and values underpinning previous knowledge; identify strengths and weaknesses in previous 
understanding; and suggest a way forward for dealing with weaknesses. When determining 
whether to apply the concept rubric or the four-step rubric, clinical law teachers could consider 
the type of reflective practice to be assessed, and the assessment tool for reflective practice. 

A Assessing ‘Reflection-on-action’, ‘Reflection-in-action’ 
or ‘Reflection-for-action’

Three types of reflective practice include ‘reflection-on-action’, ‘reflection-in-action’ and 
‘reflection-for-action’.39 ‘Reflection-on-action’ requires the reflective practice to occur after 
the action. In a clinical legal education context, an example of ‘reflection-on-action’ occurs 
when a law student completes a reflective journal after their experience in a community legal 
service. In contrast to ‘reflection-on-action’, ‘reflection-in-action’ requires a greater proximity 
between the reflective practice and action. An example of ‘reflection-in-action’ in a clinical 
legal education setting occurs when a clinical law teacher opens a dialogue with a law student 
immediately after a law student has interviewed a client, but before the law student observes 
a local legal practitioner providing advice on the real legal problem. ‘Reflection-for-action’ 
occurs before ‘reflection-in-action’ and ‘reflection-on-action’, and an example includes a 
conversation between a clinical law teacher and law student before the law student makes a 
follow-up telephone inquiry with a client. In chronological order, reflective practice includes 
‘reflection-for-action’, ‘reflection-in-action’ and ‘reflection-on-action’; and these conceptions 
provide guidance to clinical law teachers on when to integrate reflective practice in assessment 
tasks. 

The concept rubric discussed above, which is founded on the conceptualisations of reflective 
practice, centres on the process of reflective practice rather than the product of reflective 
practice. Fittingly, the concept rubric may be utilised for ‘reflection-for-action’, ‘reflection-
in-action’ and ‘reflection-on-action’. The concept rubric is a useful resource for clinical law 
teachers interested in assessing reflective practice in their clinical legal education course. 

The four-step rubric discussed above is materially different from the concept rubric in 
that it requires a structured approach (four-step model) to reflective practice. The four-step 
rubric is more apt for ‘reflection-on-action’, where the reflective practice occurs after clinical 
experience. While there may some scope for the four-step rubric to apply to ‘reflection-for-
action’, it possibly has less relevance to ‘reflection-in-action’ where the reflective practice is 
more organic. The four-step rubric continues to be a useful resource for clinical law teachers 
seeking to assess reflective practice in a clinical legal education course.

B Assessing Written or Oral Reflective Practice 
Clinical law teachers may draw on a diverse range of assessment tools for reflective practice. 
The most prevalent tool for assessing reflective practice is a journal. Alternative assessment 
tools include e-portfolios, wikis, blogs, notebooks, diary entries, court reports, mind maps, oral 

39 Rachel Spencer, ‘Private Lives: Confronting the Inherent Difficulties of Reflective Writing in Clinical Legal 
Education’ (2014) 21(2) International Journal of Clinical Legal Education 70, 71; Soile Pohjonen and Sari 
Lindblom-Ylanne, ‘Challenges for Teaching Interaction Skills for Law Students’ (2002) 36(3) Law Teacher 294, 
296.
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presentations and videos.40 These assessment tools could be further characterised as requiring 
written or oral reflective practice, and so the assessment tool chosen may set some parameters 
for the expected structure and communication of the reflective practice. 

The concept rubric focuses on the process of reflective practice rather than merely the 
product of reflective practice, and consequently, it may be applied to both written and oral 
reflective assessment tasks. In contrast, the four-step rubric emphasises a written product by 
explicitly referring to descriptions of incidents, issues and what was learned. Plausibly, the 
four-step rubric is more appropriate for written reflective assessment tasks rather than oral 
reflective assessment tasks. The concept rubric better appreciates the important dichotomy 
between reflective practice and communication skills, than the four-step rubric.41

With respect to written reflective assessment tasks, the four-step rubric expects descriptions 
of incidents, issues and what was learned. The four-step rubric requires descriptions for all 
passing grades including a high distinction. Descriptive writing may be appropriate for an early 
immersion in clinical legal education in the sense of a first year experience. However, higher 
levels of writing could be expected from law students undertaking a subsequent experience in 
clinical legal education. Higher levels of writing include analytical writing, persuasive writing 
and critical writing.42 There is scope to map each level of writing against a different passing 
grade on the four-step rubric, and thereby expect more from law students in a subsequent 
experience in clinical legal education.

In summary, the concept rubric is readily applicable to all three types of reflective practice, 
that is, reflection-for-action, reflection-in-action and reflection-on-action. In contrast, the four-
step rubric is appropriate for reflection-on-action. The concept rubric is relevant to both oral 
and written reflective assessment tasks, while the four-step rubric pertains to written reflective 
assessment tasks. Clinical law teachers could take these considerations into account when 
making a decision on whether the existing rubrics on reflective practice are appropriate to 
satisfy their needs.

VI DEVELOPING AN INCREMENTAL REFLECTIVE PRACTICE 
CRITERION-REFERENCED ASSESSMENT RUBRICRUBRICR

The key problem with the concept rubric and the four-step rubric is that they provide a rigid 
approach to assessing reflective practice. In particular, the existing rubrics do not support 
a first-year law student who achieves a high distinction for reflective practice in an early 
immersion in clinical legal education to refine their reflective practice skills in a subsequent 
clinical legal education experience. The concept rubric and the four-step rubric are at odds with 
the current Australian legal education literature, which endorses a ‘structured and integrated, 
whole-of-curriculum approach’43 and a ‘contextualised, sequential and incremental’44 approach 
to assessment, and thus the design of criterion-referenced assessment rubrics.

Developing a reflective practice rubric that gradually shifts the goal posts and enables 
a law student to incrementally develop their ability to engage in reflective practice from an 
early immersion to a later experience in clinical legal education, is a novel idea. A rubric that 
incrementally develops reflective practice requires a deeper and more fluid understanding of 

40 Ibid; McNamara, Cockburn and Campbell, above n 14, 8; Burton and McNamara, above n 20, 180; Moon, above 
n 29, 159.

41 There may be no correlation between the ability to write and the ability to reflect: Barbel Pee et al, ‘Appraising 
and Assessing Reflection in Students’ Writing on a Structured Worksheet’ (2002) 36 Medical Education 575, 583; 
Jennifer Sumsion, ‘Reflection: Can we Assess it? Should we Assess it?’ (1996) 21 Assessment and Evaluation in 
Higher Education 121, 124; Boud and Falchikov, above n 1, 15.

42 Regarding these styles of writing, see The University of Sydney Learning Centre, What is the Difference between 
Descriptive, Analytical, Persuasive and Critical Writing? (24 November 2014) University of Sydney < http://
sydney.edu.au/stuserv/learning_centre/help/analysing/an_distinguishTypes.shtml>.

43 Kift, Israel and Field, above n 2, 9; See also Anna Huggins, ‘Incremental and Inevitable: Contextualising the 
Threshold Learning Outcomes for Law’ (2015) 38(1) UNSW Law Journal 264, 283.

44 Richard Johnstone ‘Whole-of-Curriculum Design in Law’ in Sally Kift et al (eds), Excellence and Innovation in 
Legal Education (LexisNexis, 2011) 1, 15.
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reflective practice because the performance standard descriptors marginally increase between 
two experiences in clinical legal education. Further, such a rubric overcomes the key problem 
with the existing rubrics on reflective practice, which as mentioned above, have a rigid 
design. 

A rubric that incrementally develops reflective practice is relevant to the clinical legal 
education experiences at, for example, the USC Law School. More specifically, first-year law 
students engage in clinical legal education in their foundation courses and subsequently have 
the opportunity to undertake electives on clinical legal education.45

A criterion-referenced assessment rubric that incrementally develops reflective practice 
focuses on skills rather than discipline knowledge and thus appreciates that the community 
raises diverse real legal problems. Further, such a rubric is more manageable for clinical law 
teachers who instead of having to assess a wide range of skills could assess a law student’s 
ability to reflect on the development of their skills. Consequently, a criterion-referenced 
assessment rubric that incrementally develops reflective practice is one way of tackling some of 
the assessment challenges that emerge in a clinical legal education context, and were discussed 
in Part II above. 

Given the limitations of the four-step rubric as outlined in Part V above, this article takes 
a continuous improvement approach to the concept rubric by developing an incremental 
reflective practice rubric, which is illustrated in Table 1 below. Like the concept rubric, the 
incremental reflective practice rubric is founded on the conceptualisation of reflective practice; 
applies equally to ‘reflection-for-action’, ‘reflection-in-action’ and ‘reflection-on-action’; 
and is relevant to both written and oral reflective assessment tasks. However, the incremental 
reflective practice rubric advances the concept rubric in three fundamental ways.

First, the incremental reflective practice rubric in Table 1 adopts a ‘structured and integrated, 
whole-of-curriculum approach’46 and a ‘contextualised, sequential and incremental’47 approach 
to assessing reflective practice. It does so by establishing performance standards for an early 
immersion in clinical legal education and marginally increasing the performance standards for 
a subsequent experience in clinical legal education. 

Second, the incremental reflective practice rubric in Table 1 develops a performance standard 
for each of the four conventional passing university grades (high distinction, distinction, credit 
and pass), as well as, one performance standard for the failing grades (fail). This is a marked 
improvement on the concept rubric, which comprised only three performance standards for the 
passing grades (satisfactory, good to very good and excellent); and one performance standard 

45 In the USC Law Clinic, all first year law students participate in legal practice under the close supervision of 
local legal practitioners and clinical law teachers in two foundation courses. In 2014, the USC Law School had 
100 first year law students and in 2015, it had 125 first year law students. Subsequently, law students are given 
the opportunity to undertake electives on law clinic and advanced law clinic, and may also do a legal externship. 
Engaging all first year law students in clinical legal education is a reasonably novel approach and a stark difference 
to the traditional approach, whereby clinical legal education has typically been limited to a minority of final year 
law students or a capstone experience. 

   In the first semester, the first year law students are provided with an orientation of the Suncoast Community 
Legal Service and clinical legal practice. The first-year students interview a client in pairs; discuss the real legal 
problem with a local legal practitioner; and observe as the local legal practitioner provides advice on the real 
legal problem. Immediately after the client-interview experience, the USC Law Clinic’s law teacher, who is also a 
practising lawyer, leads the student-pairs through reflective practice to construct meaning out of what occurred. At 
the end of the day, the law students share their insights through oral, group reflective practice and are given some 
time to complete a reflective journal. In the second semester, the first year students follow the same process, except 
that they conduct the client interview individually, rather than in pairs. The two foundation courses require first 
year law students to commit one day per semester (total of two days) to clinical legal education.

   Subsequently, law students are given the opportunity to undertake electives on law clinic and advanced law 
clinic. These courses require students to commit one day per week in a semester to clinical legal education. 
Reflective practice continues to be a salient feature of the later clinical legal education law electives. In particular, 
the law students self-assess their skills; develop a learning contract with the USC Law Clinic’s law teacher, who 
is also a practising lawyer; engage in individual and group reflective practice at the clinic; and later complete a 
reflective journal. 

46 Kift, Israel and Field, above n 2, 9; See also Huggins, above n 47, 283.
47 Richard Johnstone ‘Whole-of-Curriculum Design in Law’ in Sally Kift et al (eds), Excellence and Innovation in 

Legal Education (LexisNexis, 2011) 1, 15.
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for the failing grades (poor). As the incremental reflective practice rubric canvasses reflective 
practice for an early immersion and subsequent experience in clinical legal education, it 
essentially elucidates two additional passing performance standards and incrementally 
distributes the conception of reflective practice over six performance standards.48 The manner 
in which the conception of reflective practice was distributed across the six performance 
standards was informed by the three passing grades on the existing concept rubric, the need 
for each performance standard descriptor to represent a discernible achievement, and the need 
for the performance standard descriptors to incrementally develop reflective practice across 
each row in the table. The italicised words in Table 1 illustrate how the incremental reflective 
practice rubric advances the existing concept rubric.

Third, the incremental reflective practice rubric in Table 1 presents the best performance 
standard in the left-hand column and the worst performance standard in the right-hand column. 
In contrast, the concept rubric contained the worst performance standard in the left-hand column 
and the best performance standard in the right-hand column. In the author’s experience, good 
practice currently suggests the reverse order is better, because the left-hand column receives 
greater attention than the right-hand column. 

The incremental reflective practice rubric focuses on the process of reflective practice rather 
than the product, and is couched in content-generic terms. Consequently, it could be applied to 
other law courses and cross-disciplinary courses.

VII CONCLUSION

Assessing clinical legal education is challenging because the community raises diverse real 
legal problems and law students are expected to demonstrate a wide range of skills in clinic. 
One way of harnessing the assessment of clinical legal education is using reflective practice. 
There are numerous reflective practice assessment tools including e-portfolios, wikis, blogs, 
notebook, diary, court reports, mind maps, oral presentations and videos. 

Table 1 presents the incremental reflective practice rubric, which enhances the previously 
published concept rubric. As the name suggests, the concept rubric is grounded in a 
conceptualisation of reflective practice. The concept rubric focuses on the process of reflection 
rather than merely the product of reflection; and as a result, is equally applicable to ‘reflection-
for-practice’, ‘reflection-in-action’ and ‘reflection-on-action’. Further, the concept rubric is 
readily applicable to both written assessment tasks and oral assessment tasks. 

The incremental reflective practice rubric refines the concept rubric by aligning the number 
of performance standards with the number of university passing grades; and reversing the order 
of the performance standards so that the highest performance standard appears in the left-
hand column. While these refinements may be considered superficial, the true value of the 
incremental reflective practice rubric lies in its incremental advancement of reflective practice 
from an early immersion in clinical legal education to a subsequent experience in clinical legal 
education. 

The incremental reflective practice rubric in Table 1 was designed with clinical legal 
education in mind. It focuses on the process of reflective practice rather than the product, and 
is couched in content-generic terms. It may be applied to other fields of law, or even transcend 
the boundaries of law into other disciplines. It is hoped that the incremental reflective practice 
rubric is beneficial to clinical law teachers and will revive a dialogue about how to assess 
reflective practice using a criterion-reference assessment rubric.

48 Regarding alternative assessment grading options such as graded; pass or fail; or a hybrid of graded and pass or 
fail, see Adrian Evans et al, Best Practices: Australian Clinical Legal Education (Australian Government Office 
for Learning and Teaching, 2012) 23. No marks are explicitly provided on the incremental reflective practice 
rubric in Table 1, but the performance standards clearly allow for graded, pass or fail, or a hybrid assessment 
option. 
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GROUP COURT INTERNSHIP PROGRAM MODEL: 
DESIGNING THE VICTORIA UNIVERSITY COUNTY COURT 

INTERNSHIP PROGRAM

NUSSEN AINSWORTH*

ABSTRACT

THE VICTORIA UNIVERSITY COURT INTERNSHIP  M ODEL (VU M ODEL) IS A NEW AND INNOVATE CLINICAL 
LEGAL EDUCATION (CLE) EXP ERIENCE. THE INNOVATION OF THIS M ODEL IS THAT STUDENTS P ARTICIP ATE 
IN THE P ROGRAM  AS A GROUP  WITH ONE JUDGE, AS OP P OSED TO THE M ORE TRADITION 1:1 M ODEL. THE 
INNOVATIVE DESIGN OF THIS M ODEL ALLOWS FOR M ORE STUDENTS WHILE STILL M AINTAINING THE BENEFITS 
AND LEARNING OUTCOM ES OF THE TRADITIONALLY LOWER STUDENT RATIO M ODELS. THIS M ODEL RESP ONDS 
TO THE NEEDS OF THE CHANGING AUSTRALIAN LEGAL EDUCATION LANDSCAP E. IT ALLOWS FOR THE DESIGN 
OF A CLE EXP ERIENCE WHICH IS SCALABLE, VIABLE AND COM P LIES WITH BEST P RACTICE IN AUSTRALIA. 
FEEDBACK FROM  P ARTICIP ANTS IN THE VU M ODEL SUGGEST THAT THE KEY BENEFITS OF P ARTICIP ATING IS 
THAT STUDENTS FOCUS AND REFLECT ON CAREER P LANNING, LEARNING FROM  OBSERVATIONS AND BRIDGING THE 
GAP  BETWEEN THEORY AND P RACTICE. THROUGH CREATING CLE P ROGRAM S BASED ON THE VU M ODEL, 
OTHER UNIVERSITIES ARE ABLE TO P ROVIDE CLE EXP ERIENCES WHICH WILL P ROVIDE STUDENTS WITH THESE 
BENEFITS AND ALLOW UNIVERSITIES TO BETTER P RODUCE GRADUATES WHO ARE P REP ARED FOR LEGAL P RACTICE, 
WHICH IS THE CORE OBJECTIVE OF LEGAL EDUCATION.

I INTRODUCTION

IN RECENT TIM ES, CLE HAS DEVELOP ED IN AUSTRALIAN LEGAL EDUCATION. THERE IS A GROWING NEED TO 
LOOK AT CREATING NEW AND INNOVATIVE CLE EXP ERIENCES THAT CAN COP E WITH THE GROWTH OF LAW 
SCHOOLS AND THE NUM BER OF LAW STUDENTS. THESE EXP ERIENCES NEED TO BE SUSTAINABLE, AVAILABLE 
TO LARGER NUM BERS OF STUDENTS, AND AT THE SAM E TIM E ACHIEVE CLE’S INHERENT OBJECTIVE OF BETTER 
P REP ARATION OF STUDENTS FOR LEGAL P RACTICE. VICTORIA UNIVERSITY (VU) IN P ARTNERSHIP  WITH THE 
COUNTY COURT OF VICTORIA HAVE DEVELOP ED AN INNOVATIVE COURT INTERNSHIP  PROGRAM  (THE VU 
M ODEL). THIS M ODEL DEM ONSTRATES THAT THERE ARE NEW AND INNOVATE CLE EXP ERIENCES WHICH CAN 
RESP OND TO THE CHANGING LANDSCAP E OF AUSTRALIAN LEGAL EDUCATION. PART I OF THIS ARTICLE P ROVIDES A 
SNAP SHOT OF THE DEVELOP M ENT OF CLE IN AUSTRALIA AND CONSIDERS RECENTLY DEVELOP ED AUSTRALIAN 
CLE BEST P RACTICE. PART II OUTLINES THE VU M ODEL AND DEM ONSTRATES ITS COM P LIANCE, IN DESIGN, 
LEARNING OBJECTIVES AND ASSESSM ENTS, WITH THE BEST P RACTICE. PART III EXAM INES THE RESULTS OF 
THE STUDENT P ARTICIP ANTS SURVEY RESP ONSES AND SUBSTANTIVE FEEDBACK P ROVIDED UP ON COM P LETION 
OF THE P ROGRAM . THE AIM  OF THIS ARTICLE IS TO P ROVIDE AN INNOVATIVE INTERNSHIP  M ODEL THAT IS 
SUSTAINABLE, ACCESSIBLE AND CONTRIBUTES TO STUDENTS’ P RACTICAL LEGAL EDUCATION.

 * Lecturer, College of Law and Justice, Victoria University. The author wishes to acknowledge The Honorable 
Judge Phillip Misso of the County Court of Victoria whom is also an Adjunct Professor at the College of Law and 
Justice. Judge Misso conceived the concept for the program and has tirelessly worked with the author and Victoria 
University on facilitating the Victoria University County Court Internship Program. The author would like to thank 
Associate Professor Nicolette Lee for her ongoing support in writing this article.
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II DEVELOPMENT OF CLE IN AUSTRALIA

Work integrated learning (WIL) has steadily grown in popularity as an engaging means of 
developing practical lawyering skills; demand from universities and students for learning 
experiences in legal workplaces has also increased. Universities see WIL as a valid pedagogy 
that focuses on work-ready graduates, which is what employers are demanding. Student demand 
for WIL comes from their desire for practical industry knowledge and skills that are developed 
in a disciplinary context. In response to these demands, the Australian Learning and Teaching 
Council commissioned a National Scoping study of WIL in contemporary Australian higher 
education. A key finding is that, with this increased demand for WIL, there is now ‘the need for 
collaborative and inclusive sector-wide engagement in initiatives that can support and sustain a 
broad range of WIL experiences.’1 There are many ways to achieve this kind of collaboration, 
and internships are ideally suited to WIL for law students in Australia.2

The development of CLE in Australian does not have the enthusiastic industry-wide support 
that is enjoyed in the USA.3 Numerous factors contribute to this comparative lack, with a 
primary cause claimed to be the ‘uneasy relationship’ between academia and the profession.4

Nonetheless, CLE in Australia has developed and is now increasingly available at Australian 
law schools.5 The growth of CLE in Australia has occurred both in courses and in programs, 
as well as in the number of universities offering CLE.6 In the Kingsford CLE guide7 2011–
2012, 25 university law schools offering CLE are listed. That is 69.4 per cent of Australian law 
schools. It should be noted that VU is not listed, but does offer numerous CLE opportunities. 
This could also be the case with other law schools. The growth of these ‘traditional’ CLE 
courses has led to general acceptance of CLEs as a beneficial experience for law students. 
There is continued consideration and discussion on how to best incorporate CLE into the well-
established curriculum of the Australian law degree.

Various models of CLE are used in Australia. The model most likely to be associated with 
universities is that of the legal clinic. This model was first used in Australia in 1975 and is 
now well established in a number of law schools.8 In legal clinics, students, under academic 
supervision, work with real clients. Close supervision allows for a rich learning experience as 
students work through the process of advising clients and providing them with legal services. 
A major drawback for a law school adopting this model is that it is very costly, due to the 
expenses of running a functioning law office.9 Additionally, providing adequate supervision for 
students requires a large amount of resources as several aspects of the legal clinic model require 
close supervision. Supervisors have to ensure that sound legal work is being provided to the 
clients without losing sight of the central objective of the clinic, which is to provide students 
with a learning experience. Therefore, there are limited programs using the legal clinic model 
with limited student places.

In the simulation model of CLE students role-play what lawyers would do in a specifically 
designed artificial setting.10 The simulation model has numerous notable features, which can 
at the same time be advantageous and problematic.11 An example of a benefit of simulation is 

 1 Carol-Joy Patrick et al, The WIL Report: A National Scoping Study, Australian Learning and Teaching Council 
(ALTC) Final report (QUT Department of Teaching and Learning Support Services, 2009).

 2 Judith McNamara, ‘A Collaborative Model for Learning and Assessment of Legal Placements’, paper presented  at 
World Conference on Collaborative Education and Work Integrated Learning, Vancouver Canada, 23–26 June 
2009, 6.

 3 Jeffrey Giddings, Influential Factors in the Sustainability of Clinical Legal Education Programs (PhD Thesis, 
Griffith University, 2010) 6. 

 4 Ibid. 
 5 Adrian Evans et al, Best Practices: Australian Clinical Legal Education (Commonwealth Department of Industry, 

Innovation, Science, Research and Tertiary Education, 2012) 6.
 6 Kingsford Legal Centre, University of New South Wales, Clinical Legal Education Guide 2011 and 2012 (August 

2012) <http://www.klc.unsw.edu.au/sites/klc.unsw.edu.au/files/doc/eBulletins/CLE_GUIDE_2011_12.pdf >. f >. f
 7 Ibid. 
 8 Ibid 5.
 9 Giddings, above n 3, 91.
10 Ibid 79.
11 For further discussion see Giddings, above n 3, 79–82.
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the controlled environment, since simulations are not real. A controlled environment affords 
students a safe way to experiment with the skills and knowledge of a profession without causing 
potential harm to clients. However, at the same time, simulations can be a disadvantage as 
realism is very important to clinical educational experiences.

The externship model is very popular in the USA, and almost all law schools accredited 
by the American Bar Association offer externships programs.12 In Australia, externships, more 
commonly referred to as internships, are less popular.

Attributing descriptive terms to environments that provide students with educational benefit 
through practical engagement outside the traditional formal lecture has been difficult. Terms 
such as WIL, clinical education, internships and externships are commonly interchanged. This 
difficulty in nomenclature was raised in the National Scoping study, which took the position of 
not providing a unitary definition of WIL and, instead, stipulates that WIL is ‘an umbrella term 
for a range of approaches and strategies that integrate theory with the practice of work within 
a purposefully designed curriculum.’13 Internships, as defined by Abeysekera, can also fall 
under this umbrella. According to Abeysekera, internships are ‘any carefully monitored work 
or service experience in which a student has intentional learning goals and reflects actively on 
what is being learned throughout the experience.’14

There are well-documented issues with the various CLE models. Major issues include limited 
university resources and student access. Traditional CLE programs to date strongly emphasise 
service and access to justice.15 From a practicality perspective, these programs are by nature 
resource-hungry and difficult to sustain, in part due to the large amount of academic supervision 
required. From an educational perspective, CLE provides students with an important, rich and 
deep practical experience. However, this experience is limited to the small number of students 
who are able to obtain a place in a program.

III CLE BEST PRACTICE IN AUSTRALIA

Clinical legal program models in Australia are under-researched. There has not been much 
empirical research done on CLE nor is there consensus on the future development for such 
programs by Australian law academics. While one will find many clinical legal education 
programs across Australian law schools, until recently there were no agreed benchmarks of 
what should be their purpose and place in legal education. This has changed with the release of 
the Best Practices in Australian Clinical Legal Education (CLE Best Practices) in September 
2012.16

The distinguishing features of CLE Best Practices include:

• the programs are intensive
• there are small group of students
• they allow students to apply legal theory
• they allow students to develop practical lawyering skills
• they involve student self-critique
• they facilitate student learning (learn-to-learn from experience)
• they encourage a collaborative learning environment.

The Council of Australian Law Deans (CALD) has supported the development of CLE 
best practice from its inception. This is very encouraging, as it supports the notion that CLE 
programs play a fundamental role in the core academic legal curriculum. CLE programs, 
according to CLE Best Practices, are in line with the Threshold Learning Outcomes (TLOs) for 

12 J P Ogilvy, ‘Introduction to the Symposium on Legal Externships: Learning From Practice’ (2004) 10 Clinical Law 
Review 469, 469.

13 Patrick et al, above n 1.
14 Indra Abeysekera, ‘Issues Relating to Designing a Work-integrated Learning Program in an Undergraduate 

Accounting Degree Program and its Implications for the Curriculum’ (2007) 7(1) Asia-Pacific Journal of 
Cooperative Education 7, 10.

15 Giddings, above n 3, 6. 
16 Evans et al, above n 5.
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law. The overarching goal of CLE programs is to produce students who can ‘deal effectively 
with the modern world’.17 Specifically in the legal context, CLE ‘focuses on lawyers’ role 
in achieving social justice. This is strongly developmental in strengthening future lawyers’ 
emotional awareness and sense of ethical behavior.18

The CLE Best Practices has seven ‘themes’ or sections in which best practices are provided 
for the theoretical and practical components of running a CLE program. Each theme is succinctly 
presented in two pages, except for the Course Design (four pages). Theme structure is uniform; 
each theme starts with a brief introduction of the theme and continues with the Principles and 
Best Practices. Each includes examples of how those practices are implemented in current CLE 
programs. The Course Design section also includes a Learning Outcomes section.

The CLE Best Practices were developed through extensive investigation using questionnaires, 
interviews, workshops conducted across Australia; findings were presented at conferences, and 
drafts were workshopped with key stakeholders and critiqued by national and international 
members of the project committee reference groups. The CLE Best Practices themes that are 
focused on in this paper are Course Design, Law in Context in a Clinical Setting, Reflective 
Student Learning and Assessment.

IV THE VICTORIA UNIVERSITY COURT INTERNSHIP 
PROGRAM MODEL

The VU model was developed out of the Victoria University County Court Internship Program 
(‘VUCCIP’). Judge Misso of the County Court first conceived this program. Since the initial 
concept, Judge Misso and the author have developed the VUCCIP into the Victoria University 
Court Internship Program Model. This Part sets out the VUCCIP as a case study, based on the 
program as it ran in semester 1 of 2013 (the program).

The VUCCIP offers students the opportunity to gain experience and insight into the County 
Court structure and its workings. There are daily lectures from Judge Misso, a sitting County 
Court Judge, covering a range of civil procedure topics and the practicalities of running a file. 
The program includes daily tours of the various areas in the court building such as the registry, 
judges’ chambers and judge’s library.

The program is extracurricular to the student’s degree and currently does not provide any 
credit towards the completion of a law degree.19 Generally, students who participate in the 
VUCCIP have completed two years of law school. Upon conclusion of the program, the student 
receives a certificate of completion.

To apply for the program students need to complete Civil Procedure/Dispute Resolution 
and Advocacy and Communicationand Advocacy and Communicationand  or Legal Writing and Drafting and to receive a distinction Legal Writing and Drafting and to receive a distinction Legal Writing and Drafting
average in all subjects. The purpose of the requirement of completing one of these subjects 
prior to commencing the CLE is to ensure that students will have the foundation knowledge of 
the subject areas that are the focus of the program. Successful completion of some prerequisites 
enhances students’ chances of being able to build on the theory learned by observing and 
taking part in its practical application in a legal context. The purpose of the distinction average 
requirement is twofold. First, students are going to be ambassadors of the University, and given 
the nature of the program there is a requirement that they have demonstrated commitment 
and are able to engage fully. Second, there is simply too much demand for the program. The 
program has been very popular and the applications outnumber the available places. In semester 
1 of 2013 there were more than 2.5 applications for each place.

Following application for the program, students are selected for interviews. During 
interviews, students were asked what their future career goals were.20 The results in Figure 1 
below are based on the interviews of the 13 student participants in the program. Most students 

17 Ibid 5.
18 Ibid.
19 This is likely to change, and the VUCCIP to be developed into a subject for credit. 
20 See Figure 1. 



GROUP COURT INTERNSHIP PROGRAM MODEL

17

mentioned that they hoped to become a barrister,21 and two stated that they first wanted to 
become a solicitor. Two students wanted to become a judge’s associate, one wanted to be a 
corporate lawyer, one wanted to combine their previous medical-related degree with their legal 
practice, and one stated that they wanted to be an advocate in some capacity.

Figure 1: Future goals of participants (n=13)

V CONSTRUCTIVE ALIGNMENT AND THE VUCCIP
The theory of constructive alignment has been shown to be useful when designing educational 
courses and programs in the higher education environment.22 VUCCIP is principally an 
educational experience. Assessing and evaluating the VUCCIP with the constructive alignment 
theory provides useful information into the educational outcomes of CLE programs and can be 
used to further enhance this experience for the students.23

Biggs’s concept of constructive alignment ensures that all elements of a course or program 
are aligned with the student-focused learning outcomes.24 There are two aspects to constructive 
alignment: constructivism and alignment. Constructivism relates to the students’ role. It is the 
students who construct meaning from the learning activities and it is their role to derive the 
meaning from the learning activity. Alignment is the teacher’s role. The teacher is to ensure 
that learning activities in the design of the unit or program align with the intended learning 
outcomes.25

VI ELEMENTS-BASED PROGRAM DESIGN

To understand the structure of the program it helps to break it down into five core elements. This 
Part outlines each of the five elements and how they work together to make up the program.

The first element is the introductory lecture, which takes place in the week preceding the 
program. This lecture takes the form of a workshop and serves several purposes, each of which 

21 A barrister is a legal practitioner who is a member of the Bar, a professional association whose members 
predominantly work as advocates in court. 

22 John Biggs, Constructive Alignment <http://www.johnbiggs.com.au/academic/constructive-alignment/http://www.johnbiggs.com.au/academic/constructive-alignment/http://www.johnbiggs.com.au/academic/constructive-alignment >.
23 For an example see Judith McNamara, ‘Internships: Effective Work Integrated Learning for Law Students’ (2009) 

10(3) Asia-Pacific Journal of Cooperative Education 229.
24 Biggs, above n 22.
25 John Biggs, ‘Aligning Teaching and Assessing to Course Objectives’, paper presented at Teaching and Learning in 

Higher Education: New Trends and Innovations, University of Aveiro, 13-17 April, 2003, 1. 
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focuses on preparing and focusing students on the learning outcomes.26 At the beginning of the 
lecture students are provided with the program materials. The lecture then covers what is required 
from the students in relation to their participation and assessments. A number of important 
topics are covered, such as confidentiality, conduct during the program, professionalism, being 
aware of their environment and respect. The lecture also discusses learning from observation, 
reflective learning and life-long learning.27 An associate of the supervising judge briefly attends 
this lecture to introduce themselves so that the student recognise them on the first morning of 
the program when they attend at the court. Finally, this lecture gives students the opportunity to 
ask any questions and voice any concerns they may have at this stage.

The second and main element of the program is four intensive days on site at the County 
Court.28 Each of the four days begin with a 45 minute discussion with Judge Misso. The morning 
talks cover the following topics:

• An Introduction to the County Court.
• Civil Procedure — Rules of Court — How they are Formulated and their Purpose.
• A Typical Civil proceeding — the Court file — the Actual Hearing, and the Judgment and 

Orders.
• The Journey from Student to Practice to Judge.

Following the morning talks from Judge Misso, the students spend a large part of the day 
observing court proceedings. The nature of a court is that even though cases are generally 
scheduled weeks and months in advance, in reality each day is quite unpredictable.29 This is 
largely due to the high percentage of cases that settle just before the trial date. Judges and 
their staff need to manage the uncertainty of the calendar and to be quite fluid and flexible. If 
a scheduled trial coincides with the program, it will, ideally, give the students the opportunity 
to observe a case from start to finish, with obvious educational benefits. However, it is not 
uncommon for that case to settle on the morning the trial is to start. From the Court’s perspective, 
this frees up the Court’s limited resources. However, from the perspective of the program, 
the observational learning on which the program depends may no longer be available. The 
VUCCIP deals with this issue in two ways: first, by scheduling a brief session with the judge’s 
associate following the judge’s lecture to advise and recommend to the student participants 
which case in the County Court they should observe, and any relevant information that would 
make the observation more beneficial. And, second, by being flexible with when the group tour 
takes place (further discussed below).30

The third element of the VUCCIP is a daily group tour led by the judge’s associate through 
various parts of the court building that are not open to the public. This part of the program is 
very engaging, and expands the students’ understanding of what is involved behind the scenes, 
bringing that aspect of the program to life. Throughout the four days onsite at the court, the 
students tour the registry, judges’ library, judges’ chambers and jury deliberation room. These 
tours give students an extra dimension to their legal education that they would otherwise not 
receive.

26 This is linked to a USA based model for evaluating legal externship programs. See Guideline 1.1.2: ‘Does the 
program disseminate to all potential students and placements the goals, benefits, eligibility criteria, application 
procedures, and other policies for the program?’: J P Ogilvy, ‘Guidelines with Commentary for the Evaluation of 
Legal Externship Programs’ (2003) 38(1) Gonzaga Law Review 155, 161.

27 See J P Ogivly et al, Learning From Practice (Thomson West, 2nd ed, 2007). This book is the primary resource 
used for substantive content to deliver to the students about these concepts. 

28 The length of four days was considered appropriate. A number of factors were taken into account: the already 
high commitment demands of court and the supervising judge’s time and resources; students’ availability, as the 
VUCCIP takes place during semester and students are not able to attend classes while onsite at the court; and the 
judgment that this amount of time allowed for a rich exposure to the workings of court. The importance of this is 
articulated Guideline 1.4.6: ‘Does the program monitor placements to ensure that the time commitments demanded 
of the students by the placements are appropriate and that the placements work with the students to help them fit 
their externship hours into their academic schedule?’ See Ogilvy, above n 26, 167.

29 This is linked to Guideline 1.5.1.5, ‘Does the program specify how substantial changes, including a change 
of placement site, can be made to the student’s placement experience when circumstances require it, without 
sacrificing learning?’ see Ogilvy, above n 26, 170. 

30 Ibid. 
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The fourth element is the industry lunch. The lunch takes place during the second day of the 
four intensive days onsite at the court. At this stage the students are settled into the program and 
are thinking about what impact the VUCCIP will have on them personally, and on their future. 
The lunch is attended by the VUCCIP student participants as well as a range of industry guests 
including current judges’ associates, lawyers and barristers.31 Generally, the industry guests 
have previously also been a judge’s associate. The industry guests are able to provide students 
with tips on how to get the most from their time in the court, and discuss their career plans. 
Having industry guests who are in various roles within the legal profession allows students to 
be exposed to a broad range of careers that they might have not considered, or even known 
existed.

The fifth and final element is the closing session. This session takes place three weeks after 
the four intensive days onsite at the court and after the students have submitted their assessment 
and feedback. By this time, the students have had the opportunity to digest and reflect on the 
experience generally and the impact the VUCCIP has had on them specifically.32 The closing 
session is very useful for the facilitators, as it gives them the chance to address and discuss 
anything that has emerged from the assessments and feedback.

These five elements collectively give the students a new and deeper understanding of the 
court and its practices, particularly in relation to the study of civil procedure, which students 
are required to study during their legal education. The subject covers rules regarding court 
documents and their filing with the court. The class setting is limited to students being shown 
court documents to assist in their understanding, without exploring what happens to the 
document once filed. This newfound understanding is very valuable to students as this is an 
area that is not well understood by practitioners.33

VII LEARNING OUTCOMES

The learning outcomes for the VUCCIP have been derived from the Best Practice paper, with 
outcomes matched to the elements, learning activities and assessment components of the 
VUCCIP. Upon successful completion of the VUCCIP, students should be able to:
1. Demonstrate critical analysis of legal concepts through reflective practice;
2. Demonstrate a developing ability to ‘learn from experience’;
3. Demonstrate an understanding of continuing professional development and a desire for 

life-long self-learning;
4. Demonstrate a consolidated body of substantive legal knowledge, and knowledge of 

professional conduct rules and ethical practice; and
5. Demonstrate an awareness of the social issues of justice, power and disadvantage and an 

ability to critically analyse entrenched issues of justice in the legal system.
These learning outcomes are useful for students’ knowledge, as well providing a tool 

to expand the potential outcomes from the programs for students. Many students begin the 
program with a limited expectation of what they will gain in terms of learning, so articulating 
the learning outcomes and having a discussion about them with the students at the introductory 
lecture is invaluable.

31 This is linked to learning outcome No 3: Demonstrate an understanding of continuing professional development 
and a desire for life-long self-learning.

32 For further discussion on how such experiences develop students’ professional identities see Kelly Terry, 
‘Externships: A Signature Pedagogy for the Apprenticeship of Professional Identity and Purpose’ (2009) 59(2) 
Journal of Legal Education 240. This allows for students to demonstrate achievement of learning outcomes Nos 
1, 2 and 3. 

33 For further discussion on the importance of reflection as part of the four-stage cyclical model to describe the process 
of learning, see Nancy Maurer and Liz Ryan Cole, ‘Design, Teach and Manage: Ensuring Educational Integrity 
in Filed Placement Courses’ (2012) 19 Clinical Law Review 115,154: See also Kimberly O’Leary, ‘Evaluating 
Clinical Law Teaching — Suggestion for Law Professors Who Have Never Used the Clinical Teaching Method’ 
(2002) 29(3) Northern Kentucky Law Review 491, 503: This is linked to learning outcome No 4: ‘Demonstrate 
a consolidated body of substantive legal knowledge, and knowledge of professional conduct rules and ethical 
practice.’
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The learning outcomes used are based on the feedback from previous student participants as 
well as the intended learning outcomes envisioned by Judge Misso and the author.

VIII FEEDBACK METHODOLOGY AND ASSESSMENT

Discussion about the assessment criteria for the program is beyond the scope of this paper as 
the VUCCIP is not for credit at this stage, and the students’ reflective reports are not formally 
graded. Students are provided with brief feedback of the reports at the closing session by both 
the coordinating judge and academic.

Three sources of information are used to monitor the running of the VUCCIP: a reflective 
report, feedback questions, and an online survey.

A Reflective Report
The most substantial source of information from student participants is from their reflective 
report. Student reflection of on their experience allows them to put the WIL in context. This 
transformative power of reflection makes it a central element of WIL.34 In the clinical legal 
education space students reflect on the following:35

1. Legal skills – theirs and others.
2. Career – goals and needs.
3. Legal processes – their impact.
4. Understanding of the law.

The purpose of reflective learning in a CLE context is to develop the student’s ability to 
learn from their experience.36 This is an important skill that students will come to rely on in 
practice. Attending lectures and writing papers do not facilitate the development of this skill. 
CLE is the ideal setting for this skill to be fostered and developed.

Walsh37 points out that it is the student who is in the best position to understand their own 
situation and therefore they should be the ones to decide the focus of their substantive learning 
in WIL. This is the case especially when a focus of the VUCCIP is on providing a practical 
insight into professional practice which will serve to inform the students’ career planning and 
choices. It is the students who are in the best position to know what direction in career planning 
they are looking into. For these reasons, students are encouraged to negotiate a theme/topic for 
their reflective report with the program coordinator. This choice allows for greater alignments 
of the VUCCIP’s learning outcomes, activities and assessment.38

The reflective report that students are required to complete is a 1500-word report that 
should have a theme/topic and focus. Students are encouraged to develop their own theme/topic 
with consultation and approval of the program coordinator. Some suggested themes/topics are 
provided to students:39

• being a judge: what is involved
• the effect of the program on my future legal career
• lecture theatre vs the court room

34 Georgina Ledvinka, ‘Reflection and Assessment in Clinical Legal Education: Do You See What I See?’ (2006) 9 
International Journal of Clinical Legal Education 29, 29–30.

35 Harriet Katz ‘Using Faculty Tutorial to Foster Externship Students’ Critical Reelection’ (1999) 5 Clinical Law 
Review 437, 441–2.

36 This is linked to learning outcome No 1: ‘Demonstrate a developing ability to “learn from experience”’ and 
learning outcome No 2: ‘Demonstrate an understanding of continuing professional development and a desire for 
life-long self-learning’.

37 Anita Walsh, ‘An Exploration of Biggs’ Constructive Alignment in the Context of Work-Based Learning’ (2006) 
32(1) Assessment & Evaluation in Higher Education 79, 83–4.

38 This is primarily linked to learning outcome No 1: ‘Demonstrate a developing ability to “learn from 
experience”’.

39 These themes/topics were chosen as they relate to the related units of substantive law students undertake in their 
legal degree. These themes/topics are linked to learning outcome No 4: ‘Demonstrate a consolidated body of 
substantive legal knowledge, and knowledge of professional conduct rules and ethical practice’.
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• County Court: not just a court room
• the advocate: all things considered
• civil procedure — my new understanding
• new appreciation of law and it context in society.

The reflective reports appear to be beneficial for students, as they require students to engage 
with the learning aspect of the program after it has finished.40 The report topics vary, as does the 
depth of analysis. Whether there should be more formal guidelines or criteria for the report is 
worth exploring, especially if the program becomes credit-earning. At this point however, while 
it is not a credit-carrying program, the reports appear to be serving their intended purpose.

B Feedback Questions
The second source of information is the feedback questionnaire. The questions are focused on the 
student’s experiences. Students are asked to provide substantive responses to the following:

• Has the experience been beneficial in the context of your studies?41

• Has the experience met your expectations, and if it did not, then in what respects?
• What additional exposure would you have liked which you consider reasonable to be 

included in the program?
• Any other matters you think would be beneficial/ any observations.

The student responses to these questions have been very insightful and useful in monitoring 
the program and ensuring that it meets the intended outcomes. Three themes appear from 
the analysis of the student responses to the feedback questionnaire. These themes inform the 
development of the program and support discussions about the program’s learning activities, 
learning outcome and assessment to ensure they are well aligned.42 The themes are career 
planning, learning from observation, and knowledge.

In order to attain a real sense of the student’s feedback on the program experience it would 
be ideal to read their feedback in its entirety. However, that is not practical in the context 
of an article. Below are a limited number of comments taken from the student’s feedback 
responses.

Theme 1: Career Planning

‘This program exceeded my expectations and cemented my interest and passion for the law. It 
proved to me that a possible career as an advocate, or an associate in court is not impossible, 
and that the people that work in Court are real, approachable people who have been through 
similar experiences to me’ — Student 12

‘the experience in the County Court … has motivated me to work towards sitting the bar exam 
upon graduation and subsequent admission.’ —Student 10

‘Perhaps the single most important thing that I took away from the program was the fact 
that I can readily picture myself beginning a career in personal injury law and litigation.’ 
— Student 2

‘The industry lunch… was one of the highlights … I was able to ask a lot of questions and get 
the opinion of those in the industry on what my plan was after university.’ — Student 2

‘Talking with [the judge’s associate] and subsequent research has inspired me to apply for 
associate roles when the opportunity arises.’ — Student 13

40 This is evident from the student comments outlined in the next section. 
41 This question is linked to learning outcome No 4: ‘Demonstrate a consolidated body of substantive legal knowledge, 

and knowledge of professional conduct rules and ethical practice’.
42 This is linked to learning outcome No 3: ‘Demonstrate an understanding of continuing professional development 

and a desire for life-long self-learning’.
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‘this program has not only taught me a lot. It has also change d my future career goals.’ — 
Student 13

Theme 2: Learning From Observation

‘The most valuable aspect, in my opinion was observing the advocacy.’ — Student 4

‘It was a priceless experience being able to watch barristers and then have His Honor discuss 
the advocacy that was presented’ — Student 4

‘Perhaps the most positive aspect of attending the program was the ability to observe 
practitioners in the process of litigation as well as observing the Judge’s role in such 
proceedings.’ — Student 3

‘it was of great benefit for me to see the different styles of advocacy on display in the numerous 
court proceedings attended.’ — Student 3

Theme 3: Knowledge

‘This program is quite unique in that it provides a practical perspective that students do not 
gain from university and from reading textbooks. It cemented the importance of civil procedure 
and went further’ — Student 12

‘While studying, I have noticed that there seemed to be a significant “gap” between the legal 
knowledge that I had gained while studying at university, and my knowledge of the application 
of the law in the courtroom. My participation within the program has helped me to bridge 
this gap, and I have gained a better understanding of the manner in which legal knowledge is 
applied in court room advocacy’ — Student 2

‘The experience was valuable as learning about the rules and processes in class was one thing, 
but to see it happen in Court and to have a Judge explain the processes and rules solidified my 
learning.’ — Student 10

‘the program provided complimentary learning to my current court work in areas including 
civil procedure and advocacy.’ — Student 5

‘The program offers this in a practical and ‘hands on’ manner, which is unparalleled by any 
theoretical teaching I have received in any of my subjects — for this reason I am grateful to 
have been privileged enough to attend.’ — Student 3

C Online Survey
The third and final source of information is the online survey that is emailed to students. The 
survey questions are in part adopted from the standard Victoria University ‘Student Evaluation 
of Teaching Report’. There are eight questions in total. The final question requires a written 
response; the others provide a Likert scale with answers ranging from ‘strongly disagree’ to 
‘strongly agree’. The questions were:
1. It was clear what this program was about.
2. I had a clear idea of what was to be completed in this program and what was expected of 

me.
3. The learning activities were useful in this program.
4. The program was well planned and managed.
5. The program exceeded my expectations.
6. I will recommend the program to other students.
7. The program gave me practical experience that will be applicable to my future.
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8. I have the following recommendations for future programs:
The survey responses for the program were overwhelmingly positive. Responses to the 

individual questions are set out in Figure 2. Three issues were raised by the student participants 
in their response to question 8.43 The first was that they wanted more of the following:

• talks from Judge Misso
• insights in to the different roles in the court with specific reference to the role a judge’s 

associate, registry staff and librarians
• networking, either by way of extending the existing session or by adding another session 

after hours.

These ‘issues’ are positive. There would be some concern if all the students wanted more of 
the same thing, as this would indicate some level of deficiency in activities for that particular 
part of the program. The variability of response is a clear indication that the program is achieving 
one of its primary goals: to provide students with insight into the County Court structure and its 
workings. The program is designed to explore various facets of the court so that students can 
focus on what they are most interested in and use the program as a foundation and impetus for 
further exploration.

The second and third issues are procedural in nature and worth mentioning, as they can be 
solved relatively easily in future programs. Four of the 13 participants said they only became 
aware of the requirement to undertake the reflective report after they were accepted into the 
program, and 2 of the 13 participants raised the issue that the program ran towards the end of 
semester. The steps that have been put in place to resolve these two issues are to endeavor to 
have the program run earlier in the semester, and the requirement of a reflective report clearly 
noted in the advertisements calling for applications. In fact, however, the reflective report 
requirement has been clearly indicated and discussed in the information session and specifically 
mentioned in all interviews, which suggests oversight by the students who responded in that 
way.

Figure 2: Responses to survey questions (n=13)

IX FURTHER DEVELOPMENT OF THE VU MODEL

The VUCCIP can be further developed to enhance the students’ educational experience as well 
as further integrated into the legal education curriculum. An obvious way to integrate it into 
the curriculum would be to make the VUCCIP credit-carrying. Doing this would raise several 
issues. One is the limited number of electives available to law students, which is exacerbated by 
the growth of the Juris Doctor program and graduate entry degrees. Another issue is that there 
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would have to be additional lectures or workshops that focus on the learning skills students will 
develop and rely on during the VUCCIP. Finally, a benefit of integrating into the curriculum 
would be to provide the opportunity to an even larger number of students. To do this would 
require some strategic and creative thinking, as it would not simply be a matter of increasing the 
number of students for each intake, due the limited space in the court and the benefits in having 
smaller groups. One way to overcome these challenges and increase the number of students is 
to divide the students into two groups, running the intensive time in court (element two) over 
consecutive weeks, and joining the two groups for the other elements of the program.

X CONCLUSION

The VU model is a nationally leading CLE program. It is innovative and accessible to students, 
in comparison to traditional CLE programs. The VU model aligns learning activities and 
assessments with the CLE national best practices learning outcomes. The model can be applied 
and adopted in other courts and similar settings. The VU model provides a practical experience 
for students with clear learning outcomes. Participating in the program has been shown to 
impact and enhance a student’s knowledge, career planning and life-long learning skills through 
observation in real world settings.

CLE programs will have to develop to cater to the demand of the growing number of law 
students and as CLE becomes more integrated with the legal education curriculum. The success 
of this model provides an example of how CLE can develop in the future.
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MEASURING AND ENHANCING THE AUTHENTICITY OF 
AN EXAMINATION AND OTHER ASSESSMENT TASKS

KELLEY BURTON*

ABSTRACT

Many Australian university assessment policies stipulate against having an examination as the 
sole assessment task in a unit, and a diverse range of assessment tasks have been designed 
to complement examinations. In a legal education context, an end-of-semester, open-book, 
problem-based examination incorporates some features of ‘authentic assessment’, but overall 
has a low level of authenticity. For the purposes of this article, ‘authentic assessment’ means a 
form of assessment that reflects the role of a lawyer in the real world. Strategies for improving 
the authenticity of an end-of-semester, open-book, problem-based examination are identified. 
The assessment tasks implemented in the twenty-first century in the Criminal Law subject at the 
Queensland University of Technology (QUT) are used as a case study. The level of authenticity 
of these assessment tasks is measured, and recommendations are provided for enhancing their 
authenticity.

I INTRODUCTION

End of semester, open-book problem-based examinations reflect ‘doctrinal modes of thought’;1 

‘the transmission of knowledge about legal rules and doctrine’;2 less emphasis on law students 
memorising legal principles and the law than there has been in the twentieth century;3 and 
greater emphasis on legal problem solving.4

Part II of this article explores the impact of university assessment policies on the weighting 
of an examination within the totality of assessment tasks, and Part III identifies a diverse range 
of assessment tasks that have been used to complement examinations. 

Part IV considers the authenticity of the end-of-semester, open-book, problem-based 
examination. In doing so, it illuminates the features of authentic assessment and draws attention 
to an Authentic Assessment Framework developed by the author, which has been designed to 
determine the level of authenticity of an assessment task. 

In Part V of this article, the authenticity of the assessment tasks used in the Criminal Law 
subject at the Queensland University of Technology in the recent past will be measured using 
the Authentic Assessment Framework and strategies for enhancing their authenticity will be 
highlighted.

 * Associate Professor, USC Law School, University of the Sunshine Coast. Formerly, Senior Lecturer, Faculty of 
Law, Queensland University of Technology.

1 Kate Galloway and Peter Jones, ‘Guarding Our Identities: The Dilemma of Transformation in the Legal Academy’ 
(2014) 14 Queensland University of Technology Law Review 15, 17.

2 Mary Keyes and Richard Johnstone, ‘Changing Legal Education: Rhetoric, Reality, and Prospects for the Future’ 
(2004) 26(4) Sydney Law Review 537, 543. 

3 Nickolas James, ‘A Brief History of Critique in Australian Legal Education’ (2000) 24(3) Melbourne University 
Law Review 965, 967. 

4 Galloway and Jones, above n 1, 17.
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II THE IMPACT OF UNIVERSITY ASSESSMENT POLICIES ON THE 
WEIGHT OF EXAMINATIONS 

It goes without saying that legal educators are required to design assessment tasks within the 
parameters of their university’s assessment policy, which incrementally changes over time. 
Table 1 provides a snapshot of the Australian universities that support a law school, and the 
maximum weight their university assessment policy attaches to an end-of-semester examination, 
as at  1 July 2014. The public universities in Australia that do not host a school of law have 
not been included in the table.5 Note that the university assessment policies do not make a 
distinction between open-book and closed-book examinations, or between problem-based or 
essay-style examinations. 

Table 1: Maximum Weight of End of Semester Examination Pursuant to the 
University Assessment Policy

University 
Assessment Policy

Maximum Weight 
of End of Semester 

Examination
Assessment Policy Website as at 1 July 2014

Australian Catholic 
University 65%

http://students.acu.edu.au/administration_and_enrolment/handbooks/
handbook_2014/general_information/assessment_policy/4._
assessment_design

Australian National 
University

Requires 2 or more 
assessment tasks, 
so not 100%

https://policies.anu.edu.au/ppl/document/ANUP_004603

Bond University 90% http://bond.edu.au/prod_ext/groups/public/@pub-qagen/documents/
policy/bd3_026564.pdf

Charles Darwin 
University

Not explicit in the 
policy http://www.cdu.edu.au/governance/policies/pol-002.pdf

Curtin University 50%
http://policies.curtin.edu.au/findapolicy/docs/Assessment%20and%2
0Student%20Progression%20Manual%20-%206th%20Edition%20-
%20Feb%202013%20V2.pdf

Deakin University Not explicit in the 
policy

http://theguide.deakin.edu.au/TheGuide/TheGuide2011.nsf/
191d0d51322b3a04ca2576be00064063/bd40c760a0625e10ca257b7500
056767?OpenDocument

Edith Cowan 
University

Policy is under 
review

http://www.ecu.edu.au/GPPS/policies_db/policies_view.php?rec_
id=0000000028

Flinders University Not explicit in the 
policy

http://www.flinders.edu.au/ppmanual/student/assessment-policy.
cfm#appendixb

Griffith University Not explicit in the 
policy http://policies.griffith.edu.au/pdf/Assessment%20Policy.pdf

James Cook 
University 70% http://www.jcu.edu.au/policy/allitoz/JCU_076643.html

La Trobe 
University 70% http://www.latrobe.edu.au/policy/documents/assessment-policy.pdf

Macquarie 
University 80% https://mq.edu.au/policy/docs/assessment/policy.html

Monash University 80% http://policy.monash.edu.au/policy-bank/academic/education/
assessment/unit-assessment-procedures.html#assessment-regime

Murdoch 
University 70% https://policy.murdoch.edu.au/dotNet/documents/

?docid=1373&LinkedFromInsertedLink=true&public=true

5 David Barker, ‘An Avalanche of Law Schools: 1989 to 2013’ (2013) Journal of the Australasian Law Teachers 
Association 153, 164.
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University 
Assessment Policy

Maximum Weight 
of End of Semester 

Examination
Assessment Policy Website as at 1 July 2014

Queensland 
University of 
Technology

60% http://www.mopp.qut.edu.au/C/C_05_01.jsp

Royal Melbourne 
Institute of 
Technology 
University

Not explicit in the 
policy

http://rmit.net.au/browse;ID=qwxbqbg739rl1;STATUS=A;PAGE_AUT
HOR=Andrea%20Syers;SECTION=1

Southern Cross 
University 60% http://policies.scu.edu.au/view.current.php?id=00066#s2

University of 
Adelaide 70% http://www.adelaide.edu.au/policies/700/

University of 
Canberra Not 100% https://guard.canberra.edu.au/policy/policy.php?pol_id=2900

University of 
Melbourne

A single assessment 
task may be worth 
100%

https://policy.unimelb.edu.au/MPF1200#section-3.1

University of 
Newcastle

50% unless 
approved by Head 
of School

http://www.newcastle.edu.au/Resources/Policy%20Library/000996%2
0-%20Course%20Management%20and%20Assessment%20Procedure
%20Manual.pdf

University of New 
England

At least 30% but 
not more than 70%

http://www.une.edu.au/__data/assets/pdf_file/0008/37439/assessment-
policy-2012.pdf

University of Notre 
Dame

Not explicit in the 
policy

http://www.nd.edu.au/downloads/current-students/
studentadministration/guideline-assessment-07oct.pdf

University of New 
South Wales

Not explicit in the 
policy https://www.gs.unsw.edu.au/policy/documents/assessmentpolicy.pdf

University of 
Queensland

Not explicit in the 
policy http://ppl.app.uq.edu.au/content/3.10.02-assessment

University of South 
Australia

Implies not more 
than 85%

http://w3.unisa.edu.au/policies/manual/2014/S1AssessmentPrinciples_
2014.pdf

University 
of Southern 
Queensland

Not explicit in the 
policy http://policy.usq.edu.au/documents.php?id=1357PL

University of 
Sydney

Not explicit in the 
policy

http://sydney.edu.au/policies/showdoc.aspx?recnum=PDOC2012/
266&RendNum=0

University of the 
Sunshine Coast 50%

http://www.usc.edu.au/university/governance-and-executive/policies-
and-procedures/assessment-courses-and-coursework-programs-
procedures-1

University of 
Tasmania

Not explicit in the 
policy

http://www.utas.edu.au/__data/assets/pdf_file/0008/30995/TLP-2.1-
Assessment-Policy.pdf

University of 
Technology, 
Sydney

65% http://www.gsu.uts.edu.au/policies/documents/assessment-coursework-
policy.pdf

University of 
Western Australia

Not explicit in 
the policy, but 
delegated to the 
faculty

http://www.governance.uwa.edu.au/procedures/policies/policies-and-
procedures?policy=UP07%2F23
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University 
Assessment Policy

Maximum Weight 
of End of Semester 

Examination
Assessment Policy Website as at 1 July 2014

University of 
Western Sydney

As approved by the 
Courses and Units 
Approval Process

http://policies.uws.edu.au/view.current.php?id=00227

University of 
Wollongong 70% http://www.uow.edu.au/about/policy/UOW058614.html

University of 
Victoria

Not mandated in 
the policy http://wcf.vu.edu.au/governancepolicy/PDF/POA090212000.PDF

The data in Table 1 suggest that an examination is not, generally speaking, considered 
an appropriate single assessment task in a unit. The maximum credit weighting that may be 
attributed to examinations commonly ranges from 50 per cent to 80 per cent. Several university 
assessment policies did not explicitly address the issue of the weight that should be assigned 
to an examination, but that is not to say that this has not been prescribed by policies at the 
faculty or school level. Despite the fact that many university assessment policies have in effect 
discounted the examination, so that it is no longer the sole assessment task, it has survived and 
remains a significant method of assessing law students. 

III COMPLEMENTING AN EXAMINATION WITH A DIVERSE RANGE OF  RANGE OF  R
ASSESSMENT TASKS

In Australian law schools, while an end-of-semester, open-book, problem-based examination 
remained a major component of assessment practices at the turn of this century, it was 
complemented by a diverse range of assessment practices. Some examples of these included 
drafting exercises, case notes, take-home examinations, research essays, problem-based 
assignments, group assignments, moots, vivas, tutorial participations, oral presentations, group 
presentations, multiple-choice questions, short answer quizzes, book reviews, issues papers 
and press files (students monitor the media for specific legal issues).6

The range of assessment practices available today to complement the traditional examination 
is vast. Some contemporary examples of assessment in legal education include reflective 
journals, reflective court reports, advocacy exercises, letters from solicitor to client, advice 
from a barrister, legal citation exercises, library exercises, community-based assessments, 
community brochures, poster presentations and contributions to online discussion fora.7 The 
breadth of these examples supports the view that the first fifteen years of this century have been 
dynamic for creative assessment practices in Australian legal education. 

6 Richard Johnstone and Sumitra Vignaendra, ‘Learning Outcomes and Curriculum Development in Law: A Report 
Commissioned by the Australian Universities Teaching Committee’ (2003) 370 <http://www.austlii.edu.au/au/
journals/LegEdDig/2004/8.html>. The author would like to thank the conference delegates who helped to expand 
this list of diverse assessment practices when the paper, ‘Changing Assessment Tasks in Legal Education in 
Turbulent Times: Authentic or Traditional?’, was presented at the Thriving in Turbulent Times: Re-imagining the 
Roles of Law, Law Schools and Lawyers, Australasian Law Teachers Association Annual Conference 2014, Gold 
Coast, 12 July 2014.

7 Kelley Burton, ‘A framework for determining the authenticity of assessment tasks: Applied to an example in 
law’ (2011) 4(2) Journal of Learning Design 20, 25; Judith McNamara and Kelley Burton, ‘Assessment of 
Online Discussion Forums for Law Students’ (2009) 6(2) Journal of University Teaching and Learning Practice
<http://ro.uow.edu.au/jutlp/vol6/iss2/6>; Judith McNamara, Ingrid K Larkin, and Amanda Beatson, ‘Using Poster 
Presentations as Assessment of Work Integrated Learning’ (Paper presented at Proceedings of the Australian 
Collaborative Education Network National Conference, Perth, 29 September – 1 October 2010). The author would 
like to thank the conference delegates who helped to expand this list of contemporary examples of assessment in 
legal education when the paper, ‘Changing Assessment Tasks in Legal Education in Turbulent Times’ (above n 6) 
was presented in 2014.
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IV MEASURING AND ENHANCING THE AUTHENTICITY 
OF AN EXAMINATION 

It would be wrong to assume that an end-of-semester, open-book, problem-based examination 
is ‘ merely’ a ‘traditional assessment’ that is not, therefore, authentic — because, as will be seen 
below, it does exhibit some of the features of ‘authentic assessment’. Consequently, rather than 
viewing ‘traditional assessment’ and ‘authentic assessment’ as mutually exclusive conceptions, 
it is better to focus on the conceptualisation of ‘authentic assessment’ and appreciate that there 
are varying levels of ‘authenticity’ across the range of available assessment forms. 

While the author initially believed that the concept of ‘authentic assessment’ was first 
enunciated by Herrington and Herrington,8 apparently the idea had been contemplated as early 
as 1968 by Sacks.9 In any event, recent years have witnessed the proliferation of literature on 
authentic assessment, especially in the context of student engagement.10

However, harnessing the concept of authenticity in a single, universal and comprehensive 
definition is a challenging task. The essence of authentic assessment is that it reflects activities 
that are realistic in work settings or life situations.11 Arguably, authenticity is closest to being 
present when a student mimics or replicates a professional in practice. What students need to 
do to complete the assessment task is more persuasive than the physical or contextual setting 
of the task, when determining the degree of authenticity of an assessment task.12 A greater 
appreciation of authentic assessment can be gleaned from pinpointing its underlying features. 

Authentic assessment compels the production of knowledge and not simply a 
reproduction of knowledge,13 and as a result, authentic assessment requires students 
to show a comprehensive understanding of discipline knowledge.14 Additionally, authentic 
assessment integrates a range of skills into the assessment task.15 For example, problem-solving 
skills, higher order cognitive skills (analysis, synthesis, evaluation) and collaboration skills. An 
end-of-semester, open-book, problem-based examination draws on problem-solving skills and 
higher order cognitive skills. 

Collaboration is certainly another feature of authentic assessment. As students complete 
examinations by themselves, this decreases the authenticity of this assessment task. 

Other features of authentic assessment include that the task is flexible in its structure, 
complex, necessitates multiple steps, expects students to make judgments, provokes a wide 
range of novel ideas and responses, and creates a polished product.16 Arguably, an examination 
can be complex, as it sometimes provides several pages of facts, requires students to take 

8 Jan Herrington and Anthony Herrington, ‘Authentic assessment and multimedia: How university students respond 
to a model of authentic assessment’ (1998) 17(3) Higher Education Research and Development 305.

9 Howard R Sacks, ‘Student Fieldwork as a Technique in Educating Law Students in Professional Responsibility’ 
(1968) 20 Journal of Legal Education 291, 294.

10 Caroline Hart et al, ‘The Real Deal: Using Authentic Assessment to Promote Student Engagement in the First 
and Second Years of a Regional Law Program’ (2011) 21 Legal Education Review 97; N Meyers, ‘How to Use 5 
Curriculum Design Principles to Align Authentic Learning Environments, Assessment, Students’ Approaches to 
Thinking and Learning Outcomes’ (2009) 34(5) Assessment and Evaluation in Higher Education 565; and Jonathan 
Meuller, Authentic Assessment Toolbox (2011) <http://jonathan.mueller.faculty.noctrl.edu/toolboxwhatisit.
htm#looklike>.

11 David Boud and Nancy Falchikov, Rethinking assessment in higher education: Learning for the longer term. 
(Routledge, 2007) 23; and J Gulikers, T Bastiaens and P Kirschner, ‘Authentic assessment, student teacher 
perceptions: The practical value of the five-dimensional framework’ (2006) 58 Journal of Vocational Education 
and Training 337.and Training 337.and Training

12 Kelley Burton, ‘Does the Summative Assessment of Real World Learning Using Criterion-referenced Assessment 
need to be Discipline-Specific?’ (Paper presented at Assessment in Different Dimensions, Proceedings of the ATN 
Assessment Conference, Melbourne, 19–20 November 2009) 94, 97.

13 Sue Burkill et al, ‘Authentic Voices: Collaborating with Students in Refining Assessment Practices’ (Paper 
presented at Assessment in Different Dimensions, Proceedings of the ATN Assessment Conference, Melbourne, 
19–20 November 2009) 84, 85.

14 Jan Herrington and Anthony Herrington, ‘Authentic conditions for authentic assessment: Aligning task and 
assessment’ (Paper presented at Critical Visions, Proceedings of the 29th Higher Education Research and 
Development Society of Australasia (HERDSA) Annual Conference, Western Australia, 10–12 July 2006) 146. 

15 Ibid 147. 
16 Ibid.
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multiple steps and make judgments in identifying the legal issues, identifying the relevant legal 
authorities (cases and legislation), applying the legal authorities to the facts and coming to a 
conclusion. However, it is doubtful whether an end-of-semester, open-book, problem-based 
examination can provoke a wide range of novel ideas and responses, and it is certainly not 
conducive to the creation of a polished product, especially when reflecting upon examination 
conditions including the time constraints. 

In summary, a traditional examination may incorporate some very limited features of 
authentic assessment, and thus, as will be shown below, has only a low level of authenticity. 

Based on the literature of authentic assessment, Burton previously developed an Authentic 
Assessment Framework, which provides educators with a strategy for enhancing the authenticity 
of assessment tasks by asking 10 closed (yes/no) questions.17 The 10 questions are offered 
below in Table 2.

Table 2: Authentic Assessment Framework

10 Questions to Determine the Level of Authenticity Yes No

 1.  Is the student required to mimic a professional in the real world? 

 2.  Is the student required to complete the assessment task using resources 
similar to that in the workplace? 

 3.  Is the student required to complete the assessment task under realistic 
conditions? 

 4.  Does the assessment task produce a valuable, polished product?

 5.  Is higher order thinking or meta-cognition seamlessly integrated with the 
assessment task?

 6.  Is reflection seamlessly integrated with the assessment task? 

 7.  Is self-assessment seamlessly integrated with the assessment task? 

 8.  Does the student collaborate with other stakeholders (for example, 
professionals/students) when completing the assessment task? 

 9.  Does the student need to exercise judgment or choice in determining sub-
tasks of the assessment task? 

10.  Does the assessment task produce a novel or diverse responses?

If an assessment task is awarded ‘no’ for a question in the Authentic Assessment Framework, 
this points to a weak spot that would benefit from a strategy to improve its the authenticity. 
The framework was applied by Burton in a legal education context in 2011, and it may well 
have equal application to other disciplines. If disciplines transform themselves over time,18 the 
authenticity of assessment tasks will also naturally vary over time. 

When the Authentic Assessment Framework was previously applied to an end-of-
semester open-book, problem-based examination, that examination rated 3/10.19 In coming 
to this conclusion, the examination was given credit for requiring the seamless integration 
of higher order thinking or meta-cognition; expecting the student to exercise judgment or 
choice in determining sub-tasks of the assessment task, which undoubtedly stems from the 
various steps involved in a problem-solving strategy, such as IRAC (issue, rule, application 
and conclusion); and for producing novel and diverse responses. However, where the design of 

17 Burton, above n 7, 25.
18 Galloway and Jones, above n 4, 15.
19 Burton, above n 7, 26.
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such an examination requires students to apply legal authorities to a factual scenario, resulting 
in a clear-cut answer, awarding an extra point for authenticity might be too generous, because 
novel and diverse responses might be wrong. Irrespective of whether this point is awarded, this 
form of examination clearly offers a low level of authenticity, and questions 1, 2, 3, 4, 6, 7 and 
8 in the Authentic Assessment Framework point to some strategies to make the assessment task 
more authentic. 

V MEASURING AND ENHANCING OTHER ATHER ATHER SSESSMENT TASKS

As a case study, the authenticity of the assessment tasks now being used in Criminal Law at 
the Queensland University of Technology will be measured using the Authentic Assessment 
Framework, and strategies for improving the authenticity of these assessment tasks will 
be identified. Generally speaking, ‘Criminal Law’ has been taught across two second year 
undergraduate core units, and in 2014, these were labelled as ‘LWB238 Fundamentals of 
Criminal Law’ and ‘LWB239 Criminal Responsibility’. These units have large cohorts of law 
students, usually ranging from 400 to 600 in number. In 2015, as the result of a recent integrated 
and whole-of-curriculum review process, Criminal Law will be taught in a single first year core 
unit and will be called ‘LLB106 Criminal Law’.

Table 3 outlines the assessment tasks and their current weighting in Criminal Law at 
the Queensland University of Technology. An end-of-semester, open-book, problem-based 
examination has consistently been a key assessment task, and as discussed above in Part IV of 
this article, it achieved 3/10 under the Authentic Assessment Framework.

Table 3: Assessment Tasks, Weight and Level of Authenticity: An Example in Criminal Law 

From 2000 onwards

Advocacy Exercise 20% 6/10

Tutorial Participation 20% 3/10

End of Semester Open Book Problem-based Examination 60% 3/10

2015

Cultural Competency Critique 20% 5/10

Barrister’s Advice - Problem Solving Task 20% 7/10

End of Semester Open Book Problem-based Examination 60% 3/10

When the Authentic Assessment Framework was previously applied to tutorial participation, 
that component received 3/10.20 In coming to this conclusion, tutorial participation was awarded 
points for requiring the seamless integration of higher order thinking or meta-cognition; 
expecting the student to exercise judgment or choice in determining sub-tasks of the assessment 
task; and for producing novel and diverse responses. Consequently, tutorial participation was 
just as inauthentic as an end of semester open book problem-based examination. 

A 10-minute advocacy exercise was introduced, whereby a student acted as the prosecutor 
or defence in a criminal matter in a moot court in front of their tutor and tutorial group 
(20 students) and submitted a one-page outline of arguments. While the weight attributed to 
this assessment task varied slightly during its existence, it was, largely speaking, valued at 20%. 
This assessment task achieved 6/10 on the Authentic Assessment Framework outlined above in 
Table 2,21 and is therefore more authentic than an end-of-semester, open-book, problem-based 
examination and tutorial participation, which were each awarded 3/10. Strategies for improving 

20 Burton, above n 7, 26.
21 Burton, above n 7, 25. 
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the authenticity of an advocacy exercise include incorporating reflection, self-assessment and 
collaboration; as well as, requiring students to produce a valuable, polished product.22

In 2015, a cultural competency critique will be pioneered. According to the unit outline for 
LLB106 Criminal Law, this assessment task will require students to ‘critique an interaction in 
a legal context based on their judgement of the cultural competency demonstrated during the 
interaction and generate options to improve the communication. Word limit: 1500 words.’ 

Applying the Authentic Assessment Framework to the cultural competency critique results 
in a score of 5/10. The cultural competency critique will require a student to produce a valuable, 
polished product; it seamlessly integrates higher order thinking; it seamlessly integrates 
reflection; requires students to exercise judgment in determining sub-tasks; and requires 
students to produce diverse responses about how to improve communication. 

The 10 questions on the Authentic Assessment Framework highlight strategies for enhancing 
the authenticity of this assessment task, including to require a student to mimic a professional 
in the real world; complete the assessment task using resources similar to that in the workplace; 
complete the assessment task under realistic conditions; to engage in self-assessment; and 
to collaborate with other stakeholders. Consequently, the cultural competency critique has a 
higher level of authenticity than the end of semester open book problem-based examination 
and tutorial participation, but a slightly lower level of authenticity compared to an advocacy 
exercise.

The barrister’s advice also has a maximum word limit of 1500. The unit outline for LLB106 
Criminal Law specifies that in this task, “students will be required to complete a written 
Barrister’s Opinion which is designed to assess the extent to which they are able to link facts 
from a given scenario to elements of the substantive defences and excuses, which are studied 
in the unit. They will then advise a given client as to whether the relevant defences and excuses 
are likely to be made out.’ 

While the barrister’s advice looks similar to an end-of-semester, open-book, problem-based 
examination because it responds to a problem, its level of authenticity is higher because it 
requires students to mimic a barrister; the students have access to the same resources that 
would be expected in a workplace; the student completes the task under realistic conditions; 
the assessment task provides a valuable, polished product; requires higher-order thinking; 
requires the student to exercise judgment or choice in determining sub-tasks; and produces 
novel or diverse responses. Accordingly, the barrister’s advice earns 7/10 under the Authentic 
Assessment Framework, and strategies for improving its authenticity include the seamless 
integration of reflection and self-assessment as well as supporting student collaboration with 
other stakeholders.

Overall, the authenticity of the proposed assessment tasks in 2015 (cultural competency 
critique, barrsiter’s advice and end of semester open book problem-based examination) achieve 
a total of 15/30, which is an incremental improvement on the authenticity of assessment practices 
used since the turn of the century (advocacy exercises, tutorial participation and end of semester 
open book problem-based examination), which had an authenticity rating of 12/30. 

Continuing to improve and refine assessment practices is to be encouraged, but as the 
Authentic Assessment Framework highlights, ‘Criminal Law’ at the Queensland University of 
Technology is only half-way there, as the authenticity of the assessment tasks can be designed 
and implemented in a much more authentic manner. Two key areas where all three of the 
proposed assessment tasks for 2015 can enhance their authenticity are collaboration and self-
assessment.

VI CONCLUSION

An end-of-semester, open-book, problem-based examination is generally prohibited as a single 
assessment practice in a unit by university assessment policies, and this is paving the way 

22 Burton, above n 7, 26-27.
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toward a diverse range of more authentic assessment practices. The examination received only 
3/10 on the Authentic Assessment Framework, and has a low level of authenticity. 

Applying the Authentic Assessment Framework to the assessment tasks in ‘Criminal Law’ 
at the Queensland University of Technology now and into the future provides an opportunity 
to reinforce the authenticity of assessment tasks so that they are incrementally improving 
over time. It is recommended that collaboration and self-assessment be included to further 
enhance the authenticity of all assessment tasks. Until the examination format is completely 
abandoned as a method of assessment, a perfect level of authenticity will never be achieved. In 
the meantime, it is hoped that this approach to improving the authenticity of assessment tasks 
prompts others to measure and enhance the authenticity of their assessment tasks. 
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EXPLORING CONTRACT LAW USING 
DIGITAL FLASHCARDS

STEPHEN COLBRAN,* ANTHONY GILDING,# ANTHONY MARINAC,≠

SAMUEL COLBRAN§ AND NAUMAN SAEED**

ABSTRACT

This paper describes, evaluates and reflects upon the use of digital flashcards in teaching 
Contract law. The usefulness and difficulty students experience in using various types of 
flashcards in legal education is empirically evaluated. Two experimental groups were provided 
with digital flashcards and printed flashcards, respectively. A control group was not provided 
with flashcards. Participants were surveyed and an interview conducted with the academic 
coordinator. Students responded positively to the use of flashcards, although the use of the 
flashcards made no statistically significant change in their assessment results. Students describe 
the positive and negative aspects of using flashcards and how the flashcards might be improved. 
The paper also discusses how the use of flashcards may be used to support assessment tasks. 

I INTRODUCTION

Law, perhaps more than most academic disciplines, has a focus upon the past. Great weight 
is attached to the doctrine of precedent. It is little surprise, then, that much of legal education 
remains modelled upon learning and teaching methods developed in the nineteenth century 
such as the Langdellian, Socratic and Case Method pedagogies.1 Law students spend much of 
their time in (or listening to) lectures, occasionally making responses to tutorial questions and 
the rest of their time reading and researching assignments.2

Legal education has not, of course, stood entirely still. The use of online databases of case 
law and statute mean that students can now plausibly complete an undergraduate law degree 
without setting foot in a physical law library, nor handling an actual law report, even once.

At the same time, however, students attending law schools have changed. For one thing, they 
are busy. Many full time undergraduate students are required to take on significant amounts of 
part-time work to survive financially. Many students are now choosing to study part-time and 
externally,3 perhaps as a process of professional development or because they are commencing 
formal education later in life. Younger undergraduate students entering the study of law now 
have grown up in a digital environment. Many of them we suspect cannot recall, and cannot 
conceive, life prior to the Internet. They have had smartphones their entire teenage and adult 

* Professor Stephen Colbran, School of Business and Law, Central Queensland University, Australia.
# Dr Anthony Gilding, Adjunct, Faculty of Business, Economics and Law, La Trobe University, Australia.
≠ Dr Anthony Marinac, School of Business and Law, Central Queensland University, Australia.
§ Mr Samuel Colbran, Faculty of Engineering, Architecture and Information Technology, University of 

Queensland.
** Dr Nauman Saeed, Faculty of Business, Economics and Law, La Trobe University, Australia.
1 Áine Hyland and Shane Kilcommins, ‘Signature pedagogies and legal education in universities: epistemological 

and pedagogical concerns with Langdellian case method‘ (2009) 14(1) Teaching in Higher Education 29, 32–4.
2 Susanne Owen and Gary Davis, Learning and Teaching in the discipline of law: achieving and sustaining 

excellence in a changed and changing environment (ALTC, 2009) 30, 54.excellence in a changed and changing environment (ALTC, 2009) 30, 54.excellence in a changed and changing environment
3 Ibid 40.
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life. Their manner of learning, manner of recall, and manner of thinking integrates technology 
in a manner which demands that education providers move swiftly to keep up.4

Educators in various disciplines have responded, over time, to the demand from these 
students for new methods of learning and teaching, adapted to suit the needs of these new 
students.5 One method, which has been in use for many years but has been readily adapted 
to the modern technological environment, utilises learning activities and assessment tasks 
enabling students to learn through making6 or engage in learning by doing.7 These learning 
experiences are often informed by constructionism8 and social views of learning.9 Technological 
development continues to enable new opportunities for such activities and assessment tasks.10

The online environment offers particular opportunities — for instance, for collaborative 
learning processes that can be successfully conducted by students using both synchronous and 
asynchronous communication and online collaboration tools.11

How has the teaching of law responded to this new learning environment? Hermida, 
speaking about Canadian Law Schools, observed, ‘Law School curricular, with its teaching 
philosophy built during an exclusively print-centered era, has not yet opened its doors to audio-
visual teaching methodologies or to media literacy.’12 Aside from Microsoft PowerPoint, only 
a handful of tentative steps have been made in Australian Law Schools towards audio-visual 
teaching methodologies, multi-media literacy and a visual pedagogy.13 Instruction is often 
lecturer- and print-centered. ‘The teaching methods do little, if anything, to encourage students 
to create and produce their own (and collective) legal texts and knowledge, whether media 
centered or not’.14 Often lectures are simply captured and made available for replay.15

If law schools have continued to offer what amounts to twentieth-century teaching methods 
to twenty-first century students, and if there genuinely are differences between the cohorts of 
this century and last, then one would expect to see tensions emerging. Ronahoe,16 from her 
observations of Georgetown University Law students, observed some of these tensions:

Taking notes and watching PowerPoint slides are passive activities that do not engage these 
students.17 [PowerPoint slides are weak in relation to the visual standards set by professional 
image makers in the television, film, video-gaming, and advertising industries.] Text alone 

 4 Pew Research Center’s Internet & American Life project, ‘The future impact of the Internet on higher education: 
Experts expect more-efficient collaborative environments and new grading schemes; they worry about massive 
online courses, the shift away from on-campus life’ (27 July 2012) <http://www.pewinternet.org/files/old-media/
Files/Reports/2012/PIP_Future_of_Higher_Ed.pdf>.

 5 Stephen Colbran and Anthony Gilding, ‘e-Learning in Australian Law Schools’ (2013) 23(1&2) Legal Education 
Review 201, 208.

 6 Garry Hoban, Wendy Nielsen and Charles Carceller, ‘Articulating constructionism: Learning science through 
designing and making “slowmations” (Student-generated animations)’ in C H Stell et al (eds), Curriculum, 
technology and transformation for an unknown future (Paper presented at ASCILITE Sydney, 2010) 433-443 
<http://ascilite.org.ua/conferences/sydney10/procs/Hoban-full.pdf>.

 7 Clark Aldrich, Simulations and the Future of Learning: An Innovative (and Perhaps Revolutionary) Approach to 
E-Learning (Pfeiffer, 2004).E-Learning (Pfeiffer, 2004).E-Learning

 8 Seymour Papert, ‘Situating constructionism’ in I Harel and S Papert (eds), Constructionism (Ablex Publishing, 
1991) 32–64.

 9 Etienne Wenger, Communities of Practice: Learning, Meaning, and Identity (Cambridge University Press, 1998).
10 Colbran and Gilding, above n 5, 209.
11 Ibid.
12 Julian Hermida, ‘Teaching Criminal Law in a Visually and Technology Oriented Culture: A Visual Pedagogy 

Approach’ (2006) 16(1&2) Legal Education Review 153.
13 Des Butler, ‘Entry into Valhalla: Contextualising the learning of legal ethics through the use of Second Life 

Machinima’ (2010) 20 (1&2) Legal Education Review 87; Stephen Colbran and Anthony Gilding, ‘e-Learning in 
Australian Law Schools’ (2013) 23 No 1&2 Legal Education Review 201.

14 Marelen Le Brun, and Richard Johnstone, The Quiet (R)evolution: Improving Student Learning in Law (Law Book 
Co, 1995) 26.

15 Colbran and Gilding, above n 5.
16 Diana Donahoe, ‘An Autobiography of a Digital Idea: From Waging War against Laptops to Engaging Students 

with Laptops’ (2010) 59(4) Journal of Legal Education 485, 490.
17 Alison Sulentic, ‘Adventures in PowerPoint: Teach with Punched-up Visual Aids and See the Difference’, The Law 

Teacher (2009) 7(1) 1; Douglas Leslie, ‘How Not to Teach Contracts and any Other Course: PowerPoint, Laptops, Teacher (2009) 7(1) 1; Douglas Leslie, ‘How Not to Teach Contracts and any Other Course: PowerPoint, Laptops, Teacher
and the Case File Method’ (2000) 44 St. Louis University Law Journal 1304; Joel Forman, ‘Next-Generation 
Educational Technology versus the Lecture’ (2003) Educause 12.
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often bores digital students.18 Multimedia, such as computer graphics, video and animation, 
will help engage digital students by bringing material to life and helping them understand the 
context and relevance of the material to the ‘real world.’ However, students need even more. 
They need their learning to be three-dimensional—not flat, linear or purely textual. They need 
interactivity where their minds (and screens) are turned on and working in overdrive. They 
need to become a part of the material through collaboration, interactivity, and simulation.19

Digital students also crave peer review and interaction. Collaboration is at the heart of learning 
for them. Learning is a social phenomenon as well as a cognitive process.20 By bouncing ideas 
off each other, students can formulate their own opinions and drive the discussion themselves. 
They enjoy learning through discovery and discussion.21 Their collaboration can be in class, in 
person or virtual.22 As a result, the professor no longer needs to be the sole and centre point of 
learning; instead students have many resources from which to choose. Digital students often 
set up blogs for specific issues. They also e-mail and IM each other often (usually in the middle 
of class).

Law schools, then, are challenged with the need for a dramatic shift in thinking. Students 
sending text messages to one another in the middle of a class need to be regarded as learning 
collaborators rather than distracted students. The academic’s job is to engage them sufficiently 
to ensure that they are sending messages about their studies and not about their social lives. If 
they are distracted, it may be because the material they are being taught has failed to engage 
them in a meaningful way.

Digital flashcards provide an opportunity for students and academic staff to work 
collaboratively to create authentic,23 digitally connected, modern learning artefacts for 
contemporary law students. Such learning artefacts may assist students to ‘master new 
knowledge and skills, critically examine their existing assumptions and beliefs, and engage 
in an invigorating, collaborative quest for wisdom and personal, holistic development’.24

Flashcards may assist students’ memory retention of legal concepts, enabling them to more 
easily pass assessments25 and, in the United States, the bar exam.26

Flashcards in themselves, of course, are not a new concept. They have been in routine use, 
particularly among students in fields requiring deep recall, for many years.27 Merely digitising 
flashcards, in the sense of taking the material from a paper flashcard and putting into onto 
a smartphone, would accomplish little more than did the digitising of law reports in recent 
decades: that is, it may increase convenience while presenting the same old material.

18 Scott Carlson, ‘The Net Generation in the Classroom’ (2005) 52 Chronicle of Higher Education 7.
19 Clark Aldrich, Simulations and the Future of Learning: An Innovative (and Perhaps Revolutionary) Approach to 

E-Learning (Pfeiffer, 2004).
20 John Brown, ‘Growing Up Digital: How the Web Changes Work, Education, and the Ways People Learn’ (2000) 

11 Change 14.
21 Ibid.
22 Note 17.
23 Jan Herrington, Thomas Reeves and Ron Oliver, ‘Authentic Tasks Online: A synergy among learner, task, and 

technology’ (Aug. 2006) 27(2) Distance Education 233.
24 D Eastmond and L Ziegahn, Instructional design for the online classroom, in Z Berge and M Collins (eds), 

Computer-mediated Communication and the Online Classroom, Vol 3 Distance Education (Cresshell, NJ: Hampton 
Press, 1992) 59.

25 Stephen Colbran et al, ‘The impact of student-generated digital flashcards on student learning of constitutional 
law’ The Law Teacher 2015 DOI: 10.1080/03069400.2015.1082239; Stephen Colbran, Anthony Gilding and Sam The Law Teacher 2015 DOI: 10.1080/03069400.2015.1082239; Stephen Colbran, Anthony Gilding and Sam The Law Teacher
Colbran, ‘The role of digital flashcards in legal education: theory and potential’ (2014) 5(1) European Journal of 
Law and Technology.

26 Bar Advisor, ‘How to Make Bar Exam Flashcards’ on Bar Advisor A blog all about passing the bar exam < http://
baradvisor.blogspot.com.au/2010/05/how-to-make-bar-exam-flashcards.html>; Lee Burgess, ‘10 tips for #BarExam 
Success — #lawschool’ on Susan Liebel, Solo Practice University (1 June 2012) <http://solopracticeuniversity.
com/2012/06/01/10-tips-for-bar-exam-success-lawschool/>.

27 David Pursell, ‘Adapting to Student Learning Styles: Engaging Students with Cell Phone Technology in Organic 
Chemistry Instruction’ (2009) 86(10) Journal of Chemical Education 1219.
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II FLASHCARDS: A SHORT HISTORY

Before the discovery of paper in the Western world, most writing was done on parchments.28

However, due to its complex manufacturing process and expensive nature, not everyone was 
able to afford parchment, and it was not feasible to have an entire book made out of it. Some 
schools used chalkboards or wax tablets, but neither was able to provide ample writing space 
or durability as the writing was erased when no longer needed.29 From the fourteenth to the 
eighteenth centuries the use of hornbooks was quite common in England and America.30 A 
hornbook consisted of a sheet of parchment or paper with the alphabet, phonics and a prayer, 
mounted on a small, paddle-shaped wooden board and protected by a thin sheet of flattened 
animal horn attached with metal strips and nails. Another example is a crib book carved on 
wood, as shown in Figure 1.

When paper became more readily available in the eighteenth century, other forms of study 
material, such as paper-based flashcards, quickly became more popular.32 A flashcard is a card 
containing some information on both sides, usually in question and answer format. Flashcards 
may be combined to form a pack of flashcards, and  can be used to learn or memorise almost 
any subject material. Though it is not clear when learning through flashcards started, the 
earlier uses of flashcards were credited to a British woman and author of educational books for 
children, Favell Lee Mortimer, in the 1800s.33 She taught religious education to children on her 
father’s estates and developed her own method of teaching children to read using flashcards. 
Her teaching notes gained significant popularity and were collected and published as ‘Peep 
of Day’ and ‘Reading Without Tears’. Her innovative book Reading Disentangled34Reading Disentangled34Reading Disentangled  included 
a set of illustrated phonics cards with drawings as well as the corresponding word and its 

28 Kare Parchment, History of Parchment <http://www.parsomen.com/history_of_parchment.htm>; History World, 
History of writing materials <http://www.historyworld.net/wrldhis/PlainTextHistories.asp?historyid=aa92>; 
Metropolitan Museum of Art, Pen and Parchment: Drawing in the Middle Ages, (7 July 2009) <http://blog.
metmuseum.org/penandparchment/2009/07/07/from-animal-to-art-the-story-of-parchment/>.

29 Raffaella Cribiore, ‘Education in the Papyri’ in Roger Bagnall (ed), The Oxford Handbook of Papyrology (Oxford 
University Press, 2009) 320–37.

30 George Plimpton, ‘The Hornbook and its use in America’ (American Antiquarian Society, 1916) 264.
31 Crib book from the Derby Museum <https://commons.wikimedia.org/wiki/File:Derbymuseumrelated_(5).jpg>.
32 Isabell Collet, Reading Disentangled — The Beginnings of Flashcards (20 March 2012) <https://flashcardsguru.

wordpress.com/2012/03/20/reading-disentangled-a-short-history-of-the-flashcard/>.
33 Isabell Collet, Flashcards Guru, Your go-to guide for any and all things flashcard (20 March 2012) <https://Your go-to guide for any and all things flashcard (20 March 2012) <https://Your go-to guide for any and all things flashcard

flashcardsguru.wordpress.com/2012/03/20/reading-disentangled-a-short-history-of-the-flashcard/>.
34 Favell Mortimer, Reading disentangled; or, Classified lessons in spelling and reading, by the author of ‘Peep of 

day’ (1873) <http://books.google.com.au/books/about/Reading_disentangled_or_Classified_lesso.html?id=ANc
DAAAAQAAJ&redir_esc=y>.

Figure 1: An example of an early 
Hornbook or Crib book31
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first letter.35 These flashcards helped children to read and speak. Since then, flashcards have 
become a popular tool to teach subjects like language learning, medicine, psychology, history, 
mathematics, and many more.

Basic flashcards were developed in the form of large and small paper index cards, each card 
containing a question on one side and the answer on the back.36 Other kinds of flashcards had 
words or picture on one side and information relating to the picture or word on the other side.37

With the advancement in technology, flashcards also changed their shapes and platforms from 
computer-generated standalone applications to web-based flashcard generators (for example 
Anki, Mnemosyne) and from flashcard computer games38 to collaboratively developed online 
flashcard games in Facebook.39 Ready-made flashcards on a whole range of subjects are also 
available for learners to simply download and use, or print for offline use.

Electronic or digital flashcards are mostly designed to imitate traditional paper-based 
flashcards. The digital flashcards tools allow users to do similar tasks, for example to create 
individual cards with text and images; practice with the cards; print out paper-based versions of 
the card; and share the cards with other users.40 More recently, with the advent of smart phones 
and mobile apps, there has been an increase in apps designed to facilitate studying including 
flashcard apps.41 It is estimated that almost 90 per cent of college students will own a smart 
phone by 2016,42 so app-based flashcards could be of great use for them. Burgess and Murray43

noted that:

When compared to traditional flashcards, flashcards used on smartphones have the additional 
advantages of being available whenever the smartphone is in use, ability to carry as many cards 
as desired for multiple classes, and collaboration with other students to create large groups of 
flashcards. Also, smartphone technology enables the students to set reminders to study.

A Benefits and drawbacks of using flashcards
Flashcards are considered a powerful tool that can help people remember information such as 
maths formulas, words vocabulary, history facts and difficult medical terminologies.44 Isabella 
Rosse,45 in her blog on the history and impact of flashcards, states that flashcards serve as a 
memory technology that help learners memorise information. She further states that developing 
and studying flashcards with friends or a group could be more advantageous, as students can 
collaborate with their peers on information, quiz each other, make social groups or communities, 
and become more literate. In case of visual flashcards, the images or pictures may provide a 
fun way of learning for some students. Voxy, a company that develops mobile apps, including 
flashcard apps, conducted an anonymous survey in 2011 on the effectiveness of flashcards for 

35 Todd Pruzen, and Favell Mortimer, The Clumsiest People in Europe or Mrs Mortimer’s Bad Tempered Guide to 
the Victorian World (Bloomsbury Publishing, 2005).

36 Isabella Rosse, Flashcards: a memory technology <https://isabellarosse.wordpress.com/flashcards-a-memory-
technology/>.

37 Michael Thayer, Kenneth Tepper, David Kelts, Colin Ross, Jerry Gulla and Les Ilic, (1996) Method of Simulating 
Flashcards for Learning Purposes, US Patent number: 5494444.

38 Rebecca Lyons, Christine Allen, Sallie Weaver, David Metcalf, Clarissa Graffeo, and Eduardo Salas, ‘The Combat 
Medic Card Game for Emergency Medical Procedures: A Usability and Learning Study’ (Paper presented at the 
Proceedings of the Human Factors and Ergonomics Society Annual Meeting, 2011, 55:1323.

39 Kathleen Tuite et al, Picard: A Creative and Social Online Flashcard Learning Game, Foundations of Digital 
Games (Raleigh, 2012).

40 Tim Green and Baynard Bailey, Digital Flashcard Tools, Tech Spotting: Observations of Technology Integration 
and Application (2010) 54(4) Tech Trends 4.

41 Gary Shelly, Glenda Gunter and Randolph Gunter, Teachers Discovering Computers Integrating Technology in a 
Connected World (7th ed, Course Technology Cengage Learning, 2012) 309.

42 Stephen Burgess and Ashley Murray, ‘Use of traditional and smartphone app flashcards in an introductory 
psychology class’ (2014) 13 Journal of Instructional Technology 1, 1.

43 Ibid 2.
44 Charles Mangrum and Stephen Strichart, Using Flash Cards to Remember Information (2014) <http://www.how-

to-study.com/study-skills-articles/using-flash-cards-to-remember-information.asp>.
45 Isabella Rosse, History of Flashcards <http://isabellarosse.wordpress.com/history-of-flashcards/>.
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language learning.46 The survey results were that 93 per cent of the participants agreed that 
flashcards do help students learn languages. The researchers also report that flashcards help 
active recall, spaced-repetition, metacognition, self-directed study, and help students gauge 
their progress.47

Despite all these advantages, flashcards can also have a negative effect on student learning. 
For example, a student who goes through flashcards in the same order each time without mixing 
them up won’t be helped to retain information better because the exam question may come in 
any order.48 Sometimes, flashcards make students memorise information in a robotic fashion 
rather than fully understanding complex ideas.49 Therefore, it is important that flashcards are 
designed in a way that encourages a real understanding of the basic concepts. Another negative 
aspect of using flashcards is the use of poorly designed questions.50 For example, long and 
complex questions could make it difficult to understand the ideas underlying the concept and 
thus retain information. Teachers should not force students to use flashcards as the only learning 
tool. Good teachers should always expose their students to a variety of learning tools in order to 
address the needs of the majority of learner types in the class.

B Flashcard Systems
Learning may be considered as a hierarchy of processes reflecting progressive orders of 
change.51 Edge52 notes that reviewing a physical flashcard is an example of first-order learning: 
the front side of the card acts as a cue for the target on the reverse. When a learner attempts 
to recall the target given such a cue, the learning is called cued recall. In a review of 427 
articles on cued-recall learning, it was found that the optimal inter-study interval increases as 
the retention interval increases.53 The literature also shows that learning improves when time 
elapses between reviews of material and ‘the optimum inter-repetition interval is likely to be the 
longest interval that avoids retrieval failures’.54 This phenomenon is called spaced repetition, 
in contrast with the concept of massed repetition, where material is reviewed immediately, 
which creates a negative impact on memory performance.55 The Leitner System56 for physical 

46  Voxy, ELT Poll: Are flashcards an effective language learning tool?  Voxy, ELT Poll: Are flashcards an effective language learning tool?  Voxy  (16May -21 May 2011) https://voxy.com/
blog/wp-content/uploads/2011/05/Voxy-Poll-Summary-Are-Flashcards-An-Effective-Language-Learning-Tool.
pdf.

47 Voxy, Are Flashcards an Effective Learning Tool? [Infographic] 25 May 2011 <http://voxy.com/blog/index.
php/2011/05/are-flashcards-an-effective-learning-tool-infographic/>.

48 Mangrum and Stephen Strichart, n 44.
49 Andrew Cohen, How to Use Flashcards the Right Way, Brianscape Blog (7 October 2015) <http://blog.brainscape.

com/2011/04/use-flashcards-right/>.
50 The literature on poorly designed Multiple Choice Questions is relevant by analogy: N E Gronlund, Constructing 

Achievement Tests (Prentice Hall, 1977) Ch 3; Edwina Higgins and Laura Tatham, Manchester Metropolitan 
University, Exploring the potential of Multiple-choice questions in Assessment (Winter 2003) <http://www.celt.Exploring the potential of Multiple-choice questions in Assessment (Winter 2003) <http://www.celt.Exploring the potential of Multiple-choice questions in Assessment
mmu.ac.uk/ltia/issue4/higginstatham.shtml>; N Connolly, Multiple Choice: A guide to good practice ,Educational 
Assessment Australia, University of New South Wales 2008 <http://www.eaa.unsw.edu.au/pdf/M_Multiple- 
Choice_Good_Practice.pdf>; Stephen Draper, ‘Catalytic assessment: understanding how MCQs and EVS can 
foster deep learning’ (2009) 40(2) British Journal of Educational Technology 285; Karen Scouller, ‘Influence of 
assessment method on students’ learning approaches, perceptions, and preferences: assignment essay versus short 
answer examination’ (1996) 19 Research and Development in Higher Education 776.

51 Gregory Bateson, Steps to an ecology of mind (Ballantine Books, 1972).Steps to an ecology of mind (Ballantine Books, 1972).Steps to an ecology of mind
52 Darren Edge et al, MemReflex: Adaptive Flashcards for Mobile Microlearning, Mobile HCI’12, (September 2012),

San Francisco, CA.
53 Nicholas Cepeda et al, ‘Distributed Practice in Verbal Recall Tasks: A Review and Quantitative Synthesis’ (2006) 

132(5) Psychological Bulletin 354.
54 Piotr Wozniak, Economics of Learning: New aspects in designing modern computer aided self-instruction systems

(PhD, University of Economics in Wroclaw, 1995) <http://www.supermemo.com/english/ol/background.htm>.
55 Ibid.
56 Leitner Portal <http://leitnerportal.com/LearnMore.aspx>; Sebastian Leitner, So lernt man lernen. Angewandte 

Lernpsychologie — ein Weg zum Erfolg. Verlag Herder. Freiburg im Breisgau (1972).
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flashcards was also designed on the principle of spaced repetition with the aim of maximising 
long-term retention of study material. According to Mubarak:57

In Lietner system, flashcards are sorted into boxes according to how well they are known. 
If card content can be recalled the flashcard is promoted to a higher box. Because box sizes 
increase in ascending order, and a card in a higher box is only retested, when the box is filled, 
increasing time lags in between learning repetitions are created. If at any time card content 
cannot be recalled the flashcard is demoted to box one again.

This approach led to many other flashcard systems and the most notable among them the 
computer assisted SuperMemo algorithm. According to Edge:58

In SuperMemo, the optimum interval IR following a repetition R of an item is calculated as the R following a repetition R of an item is calculated as the R
product of IR –1 and the ‘optimum factor’ for items of that ‘easiness’ at repetition R. The R –1 and the ‘optimum factor’ for items of that ‘easiness’ at repetition R. The R
table of optimum factors is updated over time, in response to achieved recall rates, aiming to 
converge on a long-term recall rate of 95%. Self-assessment on a 6-point scale updates the 
easiness of the current item and in the case of a low score, resets the repetition count of the 
item to be relearned.

The Super Memo algorithm has been incorporated into more recent digital flashcard systems 
such as Anki, which is quite popular and widely used.

III A TAXONOMY OF FLASHCARDS

Flashcards developed for the study of the law fall within the following taxonomy of 16 major 
types of flashcards developed by the authors.59 While this is not a closed domain and other 
types of digital flashcards may be developed, the following list is quite comprehensive.
Case card — details the facts, points of law and outcomes of a case. The card includes the full 
reference and a link to full text where available.
Legislation card — details legislation, subordinate legislation, rules, or practice directions. 
The point of law is clearly stated. Links are provided to the legislation and any relevant case 
cards.
Flowchart card — visually depicts a series of events or processes. Flowchart cards may take 
several forms: a diagram with links to other cards or a series or stack of cards enabling a process 
to be followed. Links are provided to any supporting materials.
Legal principle card — identifies a key legal principle, along with its primary authority.
Review card — asks a question requiring a response. This may be a multiple-choice question, 
short answer question, or reflection.
Audio-visual card — this card requires the embedding or a link to a dynamic element such 
as an animation, film, YouTube film, interactive reveal etc. The audio-visual card should also 
identify the legal principle and link to any supporting materials.
Conundrum card — presents a legal dilemma, or something within the law, which seems 
unreasonable or otherwise noteworthy. The student may simply choose to use the conundrum 
as food for thought, or they can tap the link and link through to a discussion board where the 
issue can be discussed. A conundrum card may raise a complex question requiring research or 
extended thought or group discussion. There may be no right or wrong answer.
Secondary source card — contains information or issues arising from a secondary source such 
as a book, article, newspaper clipping, report, conference paper etc. Links should be provided 
to the secondary source where available.

57 Rehana Mubarak, ‘Spacing Effect and mnemonic strategies: a theory-based approach to E-Learning’ (2008) IADIS 
Conference, 269–72.

58 Bateson, above n 51.
59 Stephen Colbran and Anthony Gilding, ‘e-Learning in Australian Law Schools’ (2013) 23 (1&2) Legal Education 

Review 201.
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Comparative card — explores comparisons between different jurisdictions or cultures.
Reform card — explores issues for law reform.
Practical application card — shows a real-world application of the relevant legal principle. 
Links are provided to any supporting materials.
Discussion card — is similar to a conundrum card, but the topics for discussion are more about 
analysing the operation of the law (as opposed to discussing its quirks and difficulties). Again, 
the student may simply use the card as food for thought, or alternatively they may link through 
to a bulletin board to share in the discussion with others.
Role-play card — is designed to allow students who are studying together to work through 
simple problem-style issues, which call into question the legal principles discussed elsewhere 
in the stack. These role-play situations may be quite simple (as in this one) or very complex, 
and the students may decide how ‘legalistic’ their responses are to be.
Interview card — is a transcript, audio, or visual interview.
Question and answer card — is designed to ask one or more questions. The reverse side of 
the card provides the suggested answers and links to further information.
Timeline card — is designed around a timeline of sequenced events. The timeline can run 
horizontally or vertically. Links on the cards may branch to different outcomes. The reverse 
side of the card provides further information and links.

IV ACADEMIC-GENERATED DIGITAL FLASHCARDS

Academic generated digital flashcards have been used in a number of disciplines, primarily 
language learning60 and those with a scientific focus such as organic chemistry,61 and 
psychology,62 where part of the learning process for students involves the memorization and 
then application of significant amounts of data. In these disciplines, flashcards have already 
become a customary learning method for student.
The development of digital flashcards has become — at least in part — an exercise undertaken 
by academic staff. A number of reasons have been advanced for this, but the two key reasons 
echo the motivations of the current study. The first is an acknowledgment that the contemporary 
generation of undergraduate students see their smartphone or tablet as their primary technological 
tool. Engaging with this tool as a device for learning meets the students on the ground of their 
own choosing.63

A second identified reason for the use of flashcards is their potential utility for students who 
may be struggling to achieve a passing grade using current teaching methodologies alone. In a 
study by Davis, flashcards were successfully developed to assist struggling students in a first 
year undergraduate construction course.64

60 Cennet Altiner, Integrating a Computer-Based Flashcard Program into Academic Vocabulary Learning, Master’s 
thesis, Iowa State University, 2011, Paper 10160 <http://lib.dr.iastate.edu/cgi/viewcontent.cgi?article=1122&co
ntext=etd >; Craig Albers and Alicia Hoffman, ‘Using Flashcard Drill Methods and Self-Graphing Procedures 
to Improve the Reading Performance of English Language Learners’ (2012) 28(4) Journal of Applied School 
of Psychology 367; Emrah Basoglu and Omur Akdemir, ‘A Comparison of Undergraduate Students’ English 
Vocabulary Learning: Using Mobile Phones and Flash Cards’ (2010) 9(3) TO JET: The Turkish Online Journal of 
Educational Technology 1; Marina Dogidovic, ‘Vocabulary Learning with Electronic Flashcards: Teacher Design 
vs. Student Design’, (2013) 1(1) Voices in Asia Journal 15.

61 D Pursell, ‘Adapting to Student Learning Styles: Engaging Students with Cell Phone Technology in Organic 
Chemistry Instruction’ (2009) 86(10) Journal of Chemical Education 1219.

62 Jonathan Golding, Nesa Wasarhaley and Bradford Fletcher, ‘The Use of Flashcards in an Introduction to Psychology 
Class’ (2012) 39(3) Teaching of Psychology 199.

63 Richard Pennington et al, ‘Adapting to Student Learning Styles: Using Cell Phone Technology in Undergraduate 
Science Instruction’ (2010) 8(5) Systemics, Cybernetics and Informatics 2.

64 Kirsten Davis, ‘Using Electronic Flashcards for Student Self-Evaluation of Readiness for Exams’ (Paper presented 
at the Proceedings of the American Society for Engineering Education Annual Conference and Exposition,
2013).
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In the current study, students were provided with digital flashcards from a taxonomy 
of digital flashcards developed by the researchers, including case cards, legislation cards, 
flowchart cards, legal principle cards, audio-visual cards, conundrum cards, secondary source 
cards, comparative cards, reform cards, role-playing cards and question and answer cards.

Several hundred printed and digital flashcards were developed using software known 
as FlashCram created by Samuel Colbran. Some sample cards are reproduced below in 
Figures 2–5.

Figure 2: Example of an index card

Figure 3: Front and back of a question and answer card
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Figure 4: Front and back of a case card
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Figure 5: Front and back of a definition card

This study sought to determine whether the reported advantages of flashcards were evident 
in the assessment undertaken by undergraduate law students. It was hoped that the flashcard 
exercise would motivate students in their study of contract law, in the sense described by 
Jenkins referring, ‘to those inner processes that determine whether learners will engage in a 
task, the amount of effort they will expend, the length of time that they will persevere and the 
persistence they will show when obstacles are encountered’.65 It was envisaged that students 
would no longer be passive consumers of content,66 but would become actively engaged in 
development, peer discussion and reflection upon material of mutual interest.

V METHODOLOGY

Three online survey instruments (Ethics approval H14/02-027) were prepared and distributed 
using Qualtrics (www.qualtrics.com) to 112 undergraduate students (53 male, 59 female) 
enrolled in in LAWS11061 Contract Law at CQUniversity in Term 1, 2014. LAWS11061 is 
a second year subject in Contract Law in an Australian online undergraduate accredited law 
degree. Students were randomly partitioned into three groups. Group 1 (19 male, 19 female, 
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total 38) received all cards including dynamic digital flashcards. Group 2 (20 male, 18 female, 
total 37) received all cards in hard copy excluding dynamic digital flashcards. Group 3 (14 male, 
22 female, total 36) received no flashcards.

Survey instruments are a widely used method of collecting and analysing factual information 
about populations used in academic research.67 The survey provides an efficient structured 
data set for descriptive and inferential statistics. It also provides opportunities for open-ended 
comments useful for qualitative analysis. Given that the survey participants were studying 
online from dispersed locations, an online survey was administered.

The survey provided both quantitative and qualitative data concerning the research question 
of the overall value of animation as a formative assessment tool. Student comments were 
analysed and an online interview with two volunteers was conducted to follow up on some of 
the significant themes identified in the survey data.

A mixed-method design using both qualitative and quantitative analysis was used for 
triangulation of the data,68 and to assist in the identification and investigation into emergent 
themes/categories that are used in the discussion of how students related to the use of flashcards. 
While the interviews started with open-ended evaluation questions, particular themes arising 
out of the answers in the survey provided topics for further discussion with the students. A 
constant comparison method was used to identify, confirm and explicate important categories 
in the data. While the evaluation was influenced by Grounded Theory69 the focus was on 
the identification of categories that were useful to an evaluation of the assessment task. The 
analysis process did partly depend on the researchers’ insight and intuitive action as they sought 
to understand the data in the context of the study. While the constant comparison of the data and 
discussions surrounding the categories identified was designed to guarantee the trustworthiness 
of the results and discussion, the small number of students interviewed still means that the 
observations should be read with a level of caution, skepticism and care.

Student comments were analysed and an online interview with several volunteers was 
conducted to follow up on some of the significant themes identified in the survey data. An 
interview was also conducted with the course coordinator who created the flashcard content.

The survey data was analyzed to provide descriptive statistics for each of the questions. 
The Pearson correlation coefficient70 was used to identify any dependence between variables 
identified through the questions in the survey, for example whether the results were influenced 
by demographic variables, such as age and gender. The coefficient indicates the strength of the 
relationship in a range from 0 to 1. The larger the value, the stronger the relationship between 
the variables. A t-test71 was used to identify any significant variation between the neutral value 
and the mean results that cannot be explained by chance.

The survey quantitative data and student comments were analysed to identify key themes 
that could be investigated using student interviews. Two randomly selected students volunteered 
to be interviewed to further discuss the issues raised by the study.

VI SURVEY RESULTS AND DISCUSSION

The response rate for the respective surveys was 25/37 or 67.6% (6 male, 19 female) for 
survey group 1 digital flashcards, 21/37 or 56.8% (8 male, 13 female) for survey group 2 static 
flashcards and 20/36 or 55.6% (4 male, 16 female) for survey group 3 no flashcard control 
group. The student cohort consisted mainly of mature age students. The age profile for each 
survey appears in Figure 6.
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Group 1 Digital flashcards

Group 2 Static flashcards

Group 3 No flashcards control group

Figure 6: Age profile of students

Participants in groups 1 and 2 rated the overall value of digital flashcards in understanding the 
contract issues, using a 5-point LIKERT scale of the perceived value of the flashcards. The mean 
for group 1 of 1.71 was statistically significant (Sig, (2 -tailed t test) = .000) compared with the 
test value of 3. The mean for group 2 of 2.32 was statistically significant (Sig, (2 -tailed t test) 
= .001) compared with the test value of 3. The profiles appear in Figure 7. Pearson correlation 
coefficients did not reveal any significant age or gender correlations.
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Group 1 Digital flashcards

Group 2 Static flashcards

Figure 7: Overall value of the digital flashcards

Participants rated their level of agreement with several statements concerning their experience 
with using flashcards using a 5-point LIKERT agreement scale (1 Strongly disagree, 2 Disagree, 
3 Neutral, 4 Agree, 5 Strongly agree). Table 1 indicates all the questions asked of Group 1 
who received digital flashcards. Pearson correlation coefficients did not reveal any significant 
age correlations, except in relation to two questions where gender was moderately positively 
correlated to ‘flashcards made contract law more interesting to learn’ (r = .609**, Sig. 2-tailed 
= 0.01) and ‘flashcards helped me retain knowledge of contract law’ (r = .560**, Sig. 2-tailed 
= .004). This suggested female respondents were associated with higher agreement with these 
statements.
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Table 1: Questions and One-sample t Test Group 1 Digital flashcards

Question
1 

Strongly 
disagree

2 3 4
5 

Strongly 
agree

Total Mean
Sig, 

(2 –tailed 
t test)

The flashcards made 
Contract Law more 
interesting to learn. 

4%

1

4%

1

16%

4

40%

10

36%

9
25 3.24 .247

The flashcards did 
NOT assist my 
learning of Contract 
Law.

52%

13

12%

3

24%

6

8%

2

4%

1
25 2.12 .014

The flashcards helped 
me retain knowledge 
of Contract Law. 

4%

1

0%

0

32%

8

52%

13

12%

3
25 2.72 .070

The flashcards did 
NOT assist my exam 
preparation.

36%

9

28%

7

20%

5

8%

2

8 %

2
25 3.00 1.00

Table 2 indicates all the questions asked of Group 2 who received printed flashcards. Pearson 
correlation coefficients did not reveal any significant age or gender correlations.

Table 2: Questions and One-sample t Test Group 2 Printed flashcards

Question
1 

Strongly 
disagree

2 3 4
5 

Strongly 
agree

Total Mean
Sig, 

(2 –tailed 
t test)

The flashcards made 
Contract Law more 
interesting to learn. 

5.6%
1

5.6%
1

38.9%
7

44.4%
8

5.6%
1 18 3.39 .090

The flashcards did 
NOT assist my 
learning of Contract 
Law.

17.6%

3

58.8%

10

23.5%

4

0%

0

0%

0
17 2.06 .000*

The flashcards helped 
me retain knowledge 
of Contract Law. 

5.6%

1

5.6%

1

22.2%

4

55.6%

10

11.1%

2
18 3.61 .017

The flashcards did 
NOT assist my exam 
preparation.

17.6%

3

41.2%

7

23.5%

4

17.6%

3

0 %

0
17 2.41 .028

Student respondents found that flashcards assisted their learning of contract law. This was 
statistically significant for printed flashcards and very close to significance for digital flashcards. 
With respect to the remaining questions students took a neutral view.

Students were asked to rate the level of difficulty in using the various types of flashcards.
Participants rated the level of difficulty in creating the various types of flashcards using a 

5-point LIKERT difficulty scale (1 Very difficult, 2 Difficult, 3 Neutral, 4 Easy, 5 Very easy). 
Table 3 indicates all the questions asked in this study.

Pearson correlation coefficients did not reveal any significant age correlations. There were 
numerous positive gender correlations indicating that females were associated with higher 
difficulty scores. The r values (2-tailed) have been included in Table 3.
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Table 3: Card difficulty Group 1 Digital flashcards

Card type
1 

Very 
difficult

2 3 4 5 Very 
easy Total Mean

Sig, (2 
–tailed 

t)

r 
gender

Sig (2 
tailed 

r)

Case card 0%
0

5%

1

10%

4

30%

6

45%

9
20 4.15 .000* .495** .027

Legislation 
card

0%

0

5%

1

10%

4

35%

7

40%

8
20 4.10 .000* .478** .033

Flowchart 
card 

0%

0

5%

1

10%

4

45%

9

30%

6
20 4.00 .000* .488* .047

Legal 
Principle card 

0%

0

5%

1

10%

4

40%

8

35%

7
20 4.05 .000* .463* .040

Audio-visual 
card 

0%

0

5%

1

30%

6

30%

6

35%

7
20 3.95 .000* .516** .020

Conundrum 
card

0%

0

5%

1

30%

6

30%

6

35%

7
20 3.95 .000* .526** .020

Secondary 
source card

0%

0

5%

1

25%

5

35%

7

35%

7
20 4.00 .000* .559** .010

Comparative 
card 

0%

0

5%

1

35%

7

25%

5

35%

7
20 3.90 .001* .477* .033

Reform card
0%

0

5%

1

30%

6

30%

6

35%

7
20 3.95 .000* .516* .020

Role-play 
card

0%

0

5%

1

30%

6

30%

6

35%

7
20 3.95 .000* .516** .020

Question and 
Answer

0%

0

5%

1

25%

5

35%

7

35%

7
20 4.00

.000*
.419 .066

Table 4 indicates responses of Group 2 who received printed flashcards. Pearson correlation 
coefficients did not reveal any significant age or gender correlations.
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Table 4: Card difficulty Group 2 Printed flashcards

Card type
1

Very 
difficult

2 3 4
5

Very
easy

Total Mean
Sig, (2 

–tailed t
test)

Case card 0%
0

6.7%
1

20%
3

46.7%
7

26.7%
4 15 3.93 .001*

Legislation 
card

0%
0

0%
0

21.4%
3

50%
7

28.6%
4 14 4.07 .000*

Flowchart 
card 

0%
0

13.3%
2

13.3%
2

46.7%
7

26.7%
4 15 3.87 .001*

Legal 
Principle 
card 

0%
0

6.7%
1

20%
3

53.3%
8

20%
3 15 3.87 .004*

Audio-visual 
card 

0%
0

0%
0

46.7%
7

40%
6

13.3%
2 15 3.70 .003*

Conundrum 
card

0%
0

6.7%
1

26.7%
4

53.3%
8

13.3%
2 15 3.73 .003*

Secondary 
source card

0%
0

0%
0

20%
3

73.3%
11

6.7%
1 15 3.87 .000*

Comparative 
card 

0%
0

0%
0

26.7%
4

60%
9

13.3%
2 15 3.87 .000*

Reform card 0%
0

6.7%
1

26.7%
4

53.3%
8

13.3%
2 15 3.73 .003*

Role-play 
card

0%
0

6.7%
1

20%
3

60%
9

13.3%
2 15 3.80 .001*

Question and 
Answer

0%
0

0%
0

26.7%
4

46.7%
7

26.7%
4 15 4.00 .000*

Table 3 indicates that digital flashcard students found all types of flashcard as having a low 
level of difficulty. In contrast, Table 4 indicates that printed flashcard students only found 
legislation cards, secondary source cards, comparative cards and question and answer cards had 
a low level of difficulty. The difficulty level on raw means was higher for printed rather than 
digital flashcards. An Analysis of Variance (ANOVA)72 comparing means of the two groups 
did not indicate any significant difference between the two experimental groups on any type 
of flashcard.

Table 5 indicates usefulness responses of Group 1 who received digital flashcards. 
Participants rated the usefulness of the various types of flashcards using a 5-point LIKERT 
difficulty scale (1 Completely useless, 2 Not useful, 3 Neutral, 4 Useful, 5 Very useful). Table 5 
indicates all the questions asked in this study.

Pearson correlation coefficients did not reveal any significant age correlations. There were 
numerous positive gender correlations indicating females were associated with higher difficulty 
scores. The r values (2-tailed) have been included in Table 5. There were also significant age 
effects with the following variables: Audio-visual card (r = .510*, sig .022), Conundrum card 
(5 = .513*, sig .021), Secondary source card (r = .513*, sig .021), Comparative card (r=.475*, 
sig .034), Reform card (r=.475*, sig .034), Role-play card (r=.513*. sig .021). *Correlation 
was significant at the 0.05 level (2-tailed). **Correlation was significant at the 0.01 level (2-
tailed).
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Table 5: Card usefulness Group 1 Digital flashcards

Card type 1 2 3 4
5

Very 
useful

Total Mean
Sig, (2 
–tailed 
t test)

r
gender

Sig 
(2 

tailed 
r)

Case card 0%
0

5%
1

10%
2

30%
6

55%
11 20 4.35 .000* .645** .002

Legislation 
card

0%
0

5%
1

10%
2

30%
6

55%
11 20 4.35 .000* .645** .002

Flowchart 
card 

0%
0

5%
1

10%
2

30%
6

55%
11 20 4.35 .000* .645* .002

Legal 
Principle 
card 

0%
0

5%
1

10%
2

30%
6

55%
11 20 4.35 .000* .645* .002

Audio-visual 
card 

5%
1

10%
2

20%
4

25%
5

40%
8 20 3.85 .006* .356 .124

Conundrum 
card

0%
0

15%
3

20%
4

25%
5

40%
8 20 3.90 .002* .413 .071

Secondary 
source card

0%
0

15%
3

20%
4

25%
5

40%
8 20 3.90 .002* .413 .071

Comparative 
card 

0%
0

15%
3

15%
3

30%
6

40%
8 20 3.95 .001* .443 .050

Reform card 0%
0

15%
3

15%
3

30%
6

40%
8 20 3.95 .001* .443* .050

Role-play 
card

0%
0

15%
3

20%
4

25%
5

40%
8 20 3.90 .002* .413 .071

Question 
and Answer

0%
0

10%
2

5%
1

25%
5

55%
11 19 4.32 .000* .436 .062

Table 6 indicates usefulness responses of Group 2 who received printed flashcards. Pearson 
correlation coefficients did not reveal any significant age or gender correlations.

Table 6: Card usefulness Group 2 Printed flashcards

Card type
1 

Complete-
ly useless

2 3 4
5

Very 
useful

Total Mean
Sig, (2 

–tailed t 
test)

Case card 0%
0

0%
0

20%
3

40%
6

40%
6 15 4.20 .000*

Legislation 
card

0%
0

0%
0

20%
3

46.7%
7

33.3%
5 15 4.13 .000*

Flowchart 
card 

0%
0

0%
0

23.1%
3

46.2%
6

30.8%
4 13 4.08 .000*

Legal 
Principle 
card 

0%
0

0%
0

26.7%
4

40%
6

33.3%
5 15 4.07 .000*

Audio-visual 
card 

0%
0

18.2%
2

36.4%
4

36.4%
4

9.1%
1 11 3.30 .082

Conundrum 
card

0%
0

0%
0

40%
6

46.7%
7

13.3%
2 15 3.73 .001*

Secondary 
source card

0%
0

0%
0

33.3%
5

53.3%
8

13.3%
2 15 3.80 .000*

Comparative 
card 

0%
0

0%
0

26.7%
4

53.3%
8

6.7%
1 15 3.67 .001*

Reform card 0%
0

0%
0

40%
6

46.7%
7

13.3%
2 15 3.73 .001*

Role-play 
card

0%
0

6.7%
1

40%
6

46.7%
7

6.7%
1 15 3.53 .015

Question and 
Answer

0%
0

0%
0

26.7%
4

53.3%
8

20%
3 15 3.93 .000*
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Table 5 indicates that digital flashcard students found all types of flashcard were useful. In 
contrast, Table 6 indicates that printed flashcard students also found all cards useful except the 
role-play card. An ANOVA comparing means of the two groups did not indicate any significant 
difference between the experimental groups on any type of flashcard.

Table 5 indicates usefulness responses of Group 1 who received printed flashcards. 
Participants rated the usefulness of the various types of flashcards using a 5-point LIKERT 
difficulty scale (1 Completely useless, 2 Not useful, 3 Neutral, 4 Useful, 5 Very useful). Table 3 
indicates all the questions asked in this study.

Participants rated their overall course satisfaction using a 5-point LIKERT difficulty 
scale (1 Very unsatisfactory, 2 Unsatisfactory, 3 Neutral, 4 Satisfactory, 5 Very satisfactory). 
An ANOVA did not reveal any significant difference in how each group viewed the overall 
value of the Contracts A course. Pearson correlation coefficients did not reveal any significant 
gender or age correlations. All three groups were highly satisfied with the Contract Law A 
course — see Table 7.

Table 7: Satisfaction with Contract Law A Course

Satisfaction 
level

1 Very 
unsatis-
factory

2 3 4
5 Very 

satisfac-
tory

Total Mean
Sig, (2 

–tailed t 
test)

Group 1 
(Digital 
flashcards)

5%
1

0%
0

5%
1

20%
4

70%
14 20 4.50 .000 *

Group 2 
(Printed 
flashcards)

0%
0

0%
0

0%
0

33.3%
5

66.7%
10 15 4.67 .000*

Group 3 (No 
flashcards)

10.5%
2

0%
0

0%
0

21.1%
4

68.4%
13 19 4.37 .000*

A comparison was also made between the assessment performance and groups across the five 
items of assessment for LAWS11061 Contract Law A: Online Quiz [5%], Semester plan [5%], 
Written assignment [40%], Online Quiz [10%], and Take-home paper [40%]. The first three 
items occurred before flashcards were provided to groups 1 and 2. One-way ANOVAS and 
independent samples t tests indicated no statistically significant difference between the three 
groups on the first three items of assessment, between the three groups on the last two items 
of assessment, or between the three groups, comparing the first three items of assessment with 
their last two items of assessment. Group 3 indicated that they did not have access to any 
flashcards. The groups were statistically indistinguishable. The results obtained by students 
were unrelated to whether or not they had access to flashcards.

This outcome may be consistent with several possibilities, such as students not using the 
cards effectively and with the literature that suggests that the memory benefits of flashcards 
are associated with staged repetition.73 In this study students were not provided with any 
information concerning how to use the cards or with any inbuilt staged repetition system.

VII QUALITATIVE COMMENTS

In the survey instruments, Groups 1 and 2 participants were asked open-ended questions about 
both the positive and negative aspects of flashcards. All three groups were asked to identify the 
best and worst aspects of the course. The lecturer for the Contracts subject was also interviewed 
about the subject and how he supported the students in using the flashcards.
Several major themes were identified in the analysis of the survey comments, including:
1. The positive aspects reported for flashcards centred on issues of mobility, ease of use and 

familiarity with the traditional study of the law. Hypertext and some visual elements added 
interactivity and complexity to the digital flashcards:

 ‘The positive aspects of using flashcards are that they provide a good summary of the learning 
material, they are easy to use, they provide an interactive way to learn the course material and they 
make learning a more pleasurable experience.’
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 Negative aspects centred on the limitations of physical card systems in the digital age. The 
usefulness of digital cards was impacted by the design of the software, Internet usage and 
bandwidth constraints:
 ‘Technology was needed to access the information’ and ‘Had to go back to the email that had the 

links to the flash cards. Would be great ... if accessing them was in a format readily available to 
get to them. Maybe a link on each weeks list of work similar to how <lecturer> has the moodle 
setup. A link for PDF, a link for Camatasia, a link for notes etc.’

2. Suggested improvements focused on more effective graphic design for the printed cards. 
Digital cards needed better indexing, navigation and access offline:

 Printed cards: ‘Vary the format — colours and layout — to help visual learners’; ‘The 
only thing I would ask to be changed would be the size of the font and maybe colour code 
the different areas just to make it even easier again.’

 Digital cards: ‘Make it easier to navigate through the cards and get back to the main index. 
I had to keep closing down and re opening to go back to the index. Maybe put the options 
eg. Statute, legal principles etc as tabs so you can always easily click from one to another’; 
‘In the case cards, the facts could be pointed out in dot points instead of sentences. Just brief 
and to the point’; ‘little bit larger font. I don’t wear glasses but even at times I found myself 
squinting to see.’

3. Students will use digital flashcards beyond using them to memorise facts about the law:
 ‘I was very excited at being chosen for the flash-card group. I used them after I read the relevant 

textbook chapter and the information was reinforced. I also used them when I was trying to 
remember a case and the principle behind the decision. They were useful to skim over before 
attempting the second quiz.’

4. Current use of digital flashcards may not be seen by students as integral or relevant to 
assessment in the subject:

 ‘No (I did not use the digital flashcards for exam preparation), because I forgot they were even 
there. I was that busy I forgot. I made a little folder of all the flowcharts that <the lecturer> put 
together. I had that there and then I had all the notes. I completely forgot about the actual cards 
because it wasn’t something that was normal. It was only 4 weeks worth.’

5. Digital flashcards have potential for continued use in the study of contract law and potentially 
law in general:

 ‘I was very excited at being chosen for the flash-card group. I used them after I read the relevant 
textbook chapter and the information was reinforced. I also used them when I was trying to 
remember a case and the principle behind the decision. They were useful to skim over before 
attempting the second quiz.’

6. There were impacts on the educational design arising out of our research design. In this 
instance, the research may have impacted on the use and relevance of the digital cards to 
the students’ study of contract law:

 ‘No, because I forgot they were even there. I was that busy I forgot. I made a little folder of all 
the flowcharts that <the Lecturer> put together. I had that there and then I had all the notes. I 
completely forgot about the actual cards because it wasn’t something that was normal. It was only 
4 weeks worth.’

VIII CONCLUSION

While flashcards have a long history they have not been the subject of empirical evaluation 
of their potential in the study of law. This study has shown that for the small cohort of mature 
age students studying Contract Law that the use or otherwise of flashcards had no impact 
on the grades that students received for their assessment. Despite this, students who received 
flashcards rated them as valuable.

Table 3 indicated that students provided with digital flashcards found all types of flashcard 
as having a low level of difficulty. In contrast, Table 4 indicated that students with printed 
flashcards only found legislation cards, secondary source cards, comparative cards and question 
and answer cards had a low level of difficulty. The remaining card types were perceived as 
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more difficult to use. Table 5 indicated that students provided with digital flashcard found all 
types of flashcard useful. In comparison, Table 6 indicated that students with printed flashcards 
also found all cards useful except the role-play card.

The qualitative responses identified numerous issues related to flashcards and their design 
and implementation. For the majority of student respondents, the use of flashcards was a 
positive experience based on improved mobility, ease of use and alignment with the traditional 
study of the law. That layout and format of the flashcards had an influence on how students 
perceived them. Hypertext and some visual elements added interactivity and complexity to the 
digital flashcards. The experimental group who received printed cards noted their limitations 
in the digital age. The usefulness of digital cards was impacted by the design of the software, 
Internet usage and bandwidth constraints.

Participants suggested improvements to the flashcards that focused on more effective 
graphic design, particularly for the printed cards. Clearer indexing, navigation and offline 
access for digital flashcards were suggested improvements. It was also revealed that students 
would use digital flashcards beyond using them merely to memorise facts about the law. For 
example, they can be used as a structure to ground their study of contract law.

The research design may have resulted in a perception by students that the flashcards 
were not integral or relevant to assessment in the subject. There may have been insufficient 
scaffolding on how flashcards may be used by students in learning contract law and completing 
assessment; how to use the digital flashcard software; and how flashcards related to the 
assessment design. There were impacts on the educational design arising out of the research 
design. In this instance, the research may have impacted on the use and relevance of the digital 
flashcards to the students’ study of contract law. Despite this, digital flashcards have potential 
for continued use in the study of contract law and perhaps law in general.

To maximise the benefit in using digital flashcards to support assessment tasks, it may be 
useful to:
1. Provide flashcards for the entire subject, including a range of digital flashcard types to 

highlight the learning outcomes for the subject. For example, flowchart cards to highlight 
legal reasoning, case cards to point to legal authorities, multimedia cards to depict 
interactions between client and lawyer etc.

2.  Provide cards for all the subject content to allow for continuity and relevance across the 
entire subject.

3. Make better use of any planning exercise and/or learning activities designed to highlight 
where and how the digital flashcards may be used well to support study, completion of 
assessment tasks and preparation for any open book/take home exams.

4. Discuss with students the relevance of flashcards (digital or in print) to the students’ 
learning in the subject and their future professional practice needs.

5. Emphasize the usefulness and relevance of the flashcards to aspects of the subject on 
a regular basis, with links to cards being incorporated into the other digital learning 
resources.

6. Incorporate the use of the digital flashcards into an assessment task. Highlight their 
relevance to the assessment task.

7. Use the digital flashcards in group activities to support discussion about the subject’s 
content and legal skills.

8. Create well-designed assessments that use feedback to help students to be more successful 
in later assessment tasks in the subject. Consider how the digital flashcards may be used 
as feedback to students and/or how students may use the digital flashcards to assist them 
to complete their assessment tasks and/or prepare for exams. Build these activities into the 
assessment tasks.

9. To remember that any digital resource and/or tool will be used by students in a range of 
ways that may or may not help them achieve the learning outcomes for the subject. They 
need to know not only how to use the digital resource, but how to best to use it in the 
context of your subject.
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Numerous questions arise which may be the subject of future research, including:

• Whether flashcards have different levels of usefulness comparing mature age student 
cohorts with school leaver cohorts.

• Whether it is beneficial for students to construct and share their own flashcards.
• Whether the same results hold true for other disciplines.
• Whether introduction of a staged repetition system for flashcards will improve the grades 

of law students.
• Whether the results will vary when some of the constraints of the empirical design are 

relaxed.

Flashcards require a considerable investment in time and money, not only in developing 
their content, but also in terms of graphic design and programming. While numerous digital 
tools, such as Flashcram, are available to create digital flashcards, academics need to consider 
using flashcards among a variety of other approaches to learning. It would also make sense for 
academics from different institutions to collaborate to reduce the burden of creating flashcards, 
while creating a broader audience of students whom may benefit from them.
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ONLINE AND BEYOND

STEPHEN COLBRAN*

ABSTRACT

This paper explores visual approaches to learning the law including digital flashcards, 
storyboards, cartoons and comics, animation and advanced branching simulations. The pros and 
cons associated with each type of visual approach are explained in the context of the practical 
implementation of that approach in a law degree program. The future of law simulations and data 
analytics is also discussed, together with models for their implementation in legal education.

I INTRODUCTION

This article explores the practical implementation of visual approaches to learning the law 
adopted by CQUniversity in interacting with mature-age online law students undertaking a 
three-year LLB degree. Five distinct visual approaches have been trialed at CQU, including 
digital flashcards, storyboards, cartoon and comics, animation and branching narrative-centered 
simulations. This article will also discuss the future of law simulations and data analytics and 
models for their implementation in legal education.

It is not uncommon for learning activities and assessment tasks to be designed to promote the 
creation of artifacts,1 or learning by doing.2 These approaches borrow from constructionism3 and 
social views of learning,4 enabling both individual and collaborative approaches to learning. 
Hermida, speaking about Canadian Law Schools in 2006, observed: 

Law School curricular, with its teaching philosophy built during an exclusively print-centered 
era, has not yet opened its doors to audio-visual teaching methodologies or to media literacy. 
… Visual pedagogy advocates the teaching of media literacy across the curriculum,5 and as 
part of a plan that is sensitive to the diverse concerns, knowledge, and experiences of students.6
Media literacy has been conceptualised as the ‘the process of critically analyzing and learning 
to create one’s own messages — in print, audio, video, and multimedia, with emphasis on the 
learning and teaching of these skills through using mass media texts’.7 It includes the cognitive 
and affective processes involved in viewing and producing audio-visual materials.8

 * Professor in the School of Business and Law, Central QueenslandUniversity; email: s.colbran@cqu.edu.au.
1 G Hoban, W Nielsen and C Carceller, ‘Articulating constructionism: Learning science through designing and 

making “slowmations” (Student-generated animations)’ in C H Stell, M J Keppell, P Gerbic and S Housego (eds), 
‘Curriculum, technology and transformation for an unknown future’, paper prepared for ASCILITE Sydney (2010) 
433 <http://ascilite.org.ua/conferences/sydney10/procs/Hoban-full.pdf>.

2 Clarke Aldridge, Learning by Doing (John Wiley & Sons, 2005).Learning by Doing (John Wiley & Sons, 2005).Learning by Doing
3 S. Papert, ‘Situating constructionism’ in I Harel and S Papert (eds), Constructionism (Ablex Publishing 1991) 

32–64.
4 Etienne Wenger, Communities of Practice: Learning, Meaning, and Identity (Cambridge University Press 1998).
5 Citing David R Russell, Writing in the Academic Disciplines 1870–1990: A Curricular History (Southern 

Illinois University Press, 1991) 1; Paula Carlino, Escribir, Leer y Aprender en la Universidad (Fondo de Cultura 
Económica, 2005) 1.

6 Citing Brian Goldfarb, Visual Pedagogy: Media Cultures in and Beyond the Classroom (Duke University Press 
Books, 2002) 1, 20.

7 Renée Hobbs, ‘The Seven Great Debates in the Media Literacy Movement’ (1998) 48 Journal of Communication
16, 32.

8 Julian Hermida, ‘Teaching Criminal Law in a Visually and Technology Oriented Culture: A Visual Pedagogy 
Approach’ (2006) 16(1&2) Legal Education Review 153.
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The combined influences of web 2.0 technologies, cheap, accessible and easy to use cloud-
based systems and a rapid decline in the cost and difficulty in producing visual media affords 
an opportunity for law schools to further explore visual approaches to learning and assessment 
practices. What follows is a description of several visual approaches used in the CQU Law 
program.

II DIGITAL FLASHCARDS

The objectives of the flashcard initiative were to design a cloud-based system for students to 
create and share digital flashcards, set the creation of flashcards as an assessment, define a 
taxonomy of flashcard types and create a spaced repetition learning system.

Traditional paper question and answer flashcards have long been part of the tradition 
for memorising information. They are commonly used by students taking their Bar exams 
in the United States. This has led to an industry in readymade legal flashcards prepared by 
commercial publishers9 and by students.10 Aside from testing knowledge and memory, the 
process of construction of flashcards by students promotes learning by doing, critical analysis 
and synthesis of information. Revision with flashcards promotes formative assessment and 
self-identification of misinterpretations and memory faults, which may in turn be corrected 
through self-reflection and discussion with other students and academic staff. Sharing of cards 
also affords an opportunity for peer review.

However, flashcards do not have to be physical cards, they may be incorporated into an 
online system for construction and sharing of cards, and staged repetition of cards as part of a 
memory retention system.

Figure 1 is an image of the FlashCram system interface for construction of digital flashcards. 
It assumes a traditional two-sided card. The interface enables the construction of some quite 
complex digital flashcards with considerable formatting, as can be seen in Figure 2, showing 
a casenote card. 

Digital flashcards may use any of several retrieval systems. Flashcards may be retrieved in 
a set sequence, guided sequence, randomly, or as part of a staged repetition system based on the 
probability of forgetting the content of the card. A set sequence is useful for initial learning of 
cards, as related cards can be associated with one another. Memory is built upon the sequencing 
and according to the way cards relate to one another. There may be a guided sequence where one 
card is programmed to follow another, either as a series of links within the cards or as part of a 
separate retrieval system. For example, digital flashcards may be linked together in a fishbone 
matrix, as in Figure 3. The fishbone matrix indicates related cards, which may be accessed by 
clicking on the fishbone link. Both of these approaches enhance short-term memory retention, 
but if the sequence is broken, memory retention fades. Random allocation is far more effective 
in building longer-term memory, as it does not rely on a set sequence. Even more beneficial 
are spaced repetition systems that display cards only when the user is probably likely to forget 
them. Restudying the cards activates and reinforces long-term memory.

9 Oxford University Press, Interactive flashcards of key cases, Online Resource Centres <http://global.oup.com/uk/
orc/law/contract/poole_concentrate/resources/interactive_cases/>.

10 Flashcard Machine, Welcome to the Flashcard Machine, <http://www.flashcardmachine.com.html>.
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Figure 1: FlashCram construction screen

Figure 2: Example of both sides of a detailed casenote flashcard
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Figure 3: Legislation flashcard linked to a fishbone matrix

Digital flashcards are also often incorporated into packs of cards — see Figure 4. The 
FlashCram system enables creation of packs of cards and also has the ability to collaborate on 
the construction and use of packs of cards.

Digital flashcards may be formed into chronologies — see Figure 5. These could be used 
to examine the development of a legal principle over time. Such an approach could support a 
visual–historical and comparative analysis of the law.

Aside from the mechanism to create and share digital flashcards, consideration of the types 
of flashcards that may be relevant to legal education is needed.
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Figure 4: FlashCram pack selection screen

Figure 5: Thinkmap chronology flashcards
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There are many possible classification schemes for digital legal flashcards. The flashcard 
classification scheme used in this article was influenced by different aspects of legal content 
being represented, the role the flashcard may have in learning the law and the capacity to include 
rich media and features of Web 2.0 technologies. None of these types of digital flashcards are 
mutually exclusive — some elements from different categories may be present in a single 
card.

A Taxonomy of Digital Flashcards11

• Case card — details the facts, points of law and outcomes of a case. The card includes the 
full reference and a link to full text where available.

• Legislation card — details legislation, subordinate legislation, rules, or practice directions. 
The point of law is clearly stated. Links are provided to the legislation and any relevant case 
cards.

• Flowchart card — visually depicts a series of events or processes. Flowchart cards may take 
any of several forms: a diagram with links to other cards; a series; or a stack of cards enabling 
a process to be followed. Links are provided to any supporting materials.

• Principle card — identifies a key legal principle, along with its primary authority.
• Review card — asks a question requiring a response. This may be a multiple-choice question, 

short answer question, reflection etc.
• Audio-visual card — requires the embedding of a link to a dynamic element such as an 

animation, film, YouTube film, interactive reveal of additional information etc. The audio-
visual card may also identify the legal principle and link to any supporting materials.

• Conundrum card — presents a legal dilemma, or a point of law, which seems unreasonable 
or otherwise noteworthy.  The student may simply choose to use the conundrum as food for 
thought, or they can tap the link and link through to a discussion board where the issue can be 
discussed. A conundrum card may raise a complex question requiring research or extended 
thought or group discussion. There may be no right or wrong answer.

• Secondary source card - contains information or issues arising from a secondary source 
such as a book, article, newspaper clipping, report, conference paper etc. Links should be 
provided to the secondary source where available.

• Comparative card — explores comparisons of the laws or legal systems, or both, between 
different jurisdictions or cultures.

• Reform card — explores issues for law reform.
• Practical application card - shows a real-world application of the relevant legal principle.  

Links are provided to any supporting materials.
• Discussion card — is similar to a conundrum card, but the topics for discussion are more 

about analysing the operating of the law (as opposed to discussing its quirks and difficulties). 
Again, the student may simply use the card as food for thought, or alternatively they may link 
through to a discussion forum to share in the discussion with others.

• Role-play card — is designed to allow students who are studying together to work through 
simple problem-style issues, which call into question the legal principles discussed elsewhere 
in the stack. These role-play situations may be quite simple (as in this one) or very complex, 
and the students may decide how “legalistic” their responses are to be.

• Interview card — may take the form of a transcript, audio recording, or video interview.

11 Source (with minor variations): S Colbran, A Gilding and S E H Colbran, ‘The role of digital flashcards in legal 
education: theory and potential’ (2014) 5(1) European Journal of Law and Technology.
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• Question and answer card - designed to ask one or more legal questions. The reverse side 
of the card provides the suggested answer and links to further information and associated 
cards.

• Timeline card — designed around a timeline of sequenced events. The timeline can run 
horizontally or vertically. Links on the cards may branch to different cards or outcomes. The 
reverse side of the card provides further information and links.

• Polling card — this card is designed to gather information from card users on one side and — this card is designed to gather information from card users on one side and —
visually present a collaborative summary of responses in the form of a chart or graph on the 
other.

• Gaming card — this card includes a game or a puzzle. Examples would be a mix and match — this card includes a game or a puzzle. Examples would be a mix and match —
exercise, crossword, timed response (beat the clock or record) etc.

• Social networking card — this card may comprise several forms, but the essential element — this card may comprise several forms, but the essential element —
is social interaction and collaboration. Examples would include collaborative development 
of a wiki in response to an issue.

• Mosaic card —this card comprises cards that can be put together to form a greater whole. 
These could be digitally tactile in the sense they could be docked, reverse in quadrants, 
circular elements may spin to reveal new outcomes, e.g. a colour wheel. Mosaic cards may 
require complex programming.

• Image capture card — this task-oriented card requires a student to capture and insert an — this task-oriented card requires a student to capture and insert an —
image or diagram.

• Mind mapping card— this task oriented card requires a student individually or collaboratively 
to map concepts and visually represent them. The resulting mind map may be captured as an 
image and stored on the flipside of a digital flashcard.

• Wiki card — this task-oriented card creates a wiki.— this task-oriented card creates a wiki.—
Academics, publishers, students or a combination of these authors may construct digital 

flashcards. At CQU we have tried academic and student construction of digital flashcards. 
Figure 6 includes examples of digital flashcards created by students in Constitutional Law. This 
aligns well with situated constructionism and learning by doing. Figure 7 includes examples 
of academic staff generated digital flashcards in Contract law, which supplement traditional 
approaches to legal education.
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Figure 6: Student-generated digital flashcards
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Figure 7: Academics staff generated digital flashcards

One major advantage of flashcards is their ability to overcome the fact that human memory 
is designed to readily discard most perceived information in a relatively short timeframe. 
Forgetfulness can be plotted in forgetting curves as shown in Figure 8. It is generally only 
through the process of reminders that we can hope to retain information in the longer term. 
Digital flashcard spaced repetition systems are designed to bring up more frequently, as a 
reminder, the cards that the user has trouble remembering. As the knowledge is remembered, 
the card is less-frequently revised, until it is in permanent memory and revision is no longer 
necessary. The CQU law discipline is currently experimenting with differently spaced repetition 
algorithms governing the frequency with which digital flashcards are revised.
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Figure 8: Forgetting curves12

Using digital flashcards systems has various pros and cons:

Pros
• dramatically increases memory retention of facts and information
• easily edited, updated and shared
• students can create and collaborate in developing flashcards
• can be printed as PDF
• accessible on computer and mobile devices.

12 Gary Wolf, ‘Want to Remember Everything You’ll Ever Learn? Surrender to this Algorithm’ Wired Magazine: 
16.05 (02.21.08) <http://archive.wired.com/medtech/health/magazine/16-05/ff_wozniak?currentPage=all>.
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Cons
• requires an internet connection
• relies on a third party availability of FlashCram, the cloud-based delivery system.

III STORYBOARDS

The objectives of the storyboard initiative were to set the creation of storyboards as an assessment 
and to explore the use of cloud-based systems for students to create storyboards. Storyboarding 
is another creative visual initiative enabling students to engage in situated constructionism and 
learning by doing.

In the CQU Law discipline storyboards have been used as an effective practical assignment 
in the core course Professional Responsibility.13 The subject of professional responsibility was 
chosen as it has a wide variety of interesting stories.  Students are asked to look for conflict and 
the dark side of human experience. Stories are a natural way for people to learn and remember. 
Our experience suggests that it is generally useful to adopt a three-act structure:

    (i) Act one — beginning — setting the scene (25%)
  (ii) Act two — confrontation (50%)
(iii) Act three — resolution (25%).

All stories are character driven. It is better to have archetypes (universal characters) rather than 
sterotypes, which tend to be localised with cultural conditioning. The universal characters have 
to have a history, personality, moods and traits. Visual representations of characters may be 
easily created using online character generators — see Figure 9.

13 S Colbran, A Gilding, ‘Exploring legal ethics using student generated storyboards’ (2014) The Law Teacher 1.The Law Teacher 1.The Law Teacher
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Figure 9: Simple digital character creation system

The script is where the ideas are expressed in a standard format. Each page of the script is 
usually one minute of screen time. The script expresses elements such as:

(i) Time and place where the scene takes place
(ii) Action — what is happening expressed in the present tense
(iii) Stage directions (what particular characters are doing/experiencing
(iv) Names of the characters and dialogue

The raw characters were constructed from templates of SouthPark style characters available 
on the Internet.14

Storyboards translate the script into images — visual representation of the events. They are 
so inseparable that we ask students to combine them together into the one document to simplify 
the process. Students can print out and put all the storyboards on a wall and see how the whole 
project runs.

Figures 10 and 11 are examples of academic staff and student storyboards, respectively. 
Figure 12 is an example of an online commercial storyboard program that simplifies the process 
of storyboard construction.

Figure 10: Sample staff storyboard example in the series Blackstump

14 SP Studio, Create your own cartoon character, <http://www.sp-studio.de>.
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Figure 11: Student storyboard in the subject Professional Responsibility
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Figure 12: StoryboardThat — a commercial storyboard creation system

Using storyboards as a creative visual exercise has various pros and cons:

Pros
• visually rich
• easily edited and updated
• students develop written, visual and creative skills
• students find the visual presentation interesting
• extends and challenges students.

Cons
• some students find the exercise way out of their comfort zone
• scaffolding and support are required
• storyboards and characters need to be created
• several pieces of software need to be mastered — photo editing/drawing software.

Commercial storyboard software reduces this obstacle.
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IV CARTOONS AND COMICS

The objectives of the cartoons and comics initiative were to set the use of comics as an 
assessment and to use cloud-based systems for students to undertake creative assessment.
Current topical cartoons from the media may be easily scanned and incorporated with 
appropriate copyright permissions into class materials. They can be effectively used to generate 
discussion.

Comics are in effect sequenced cartoons. Inexpensive software such as Comic Life — see 
Figure 13 — enable academics or students to create interesting legal scenarios. The example 
shown in Figure 14 relates to sexual relationships between practitioners and clients as part of 
a Professional Responsibility course. There is also readily available online commercial comic 
development software, as shown in Figure 15. Many examples of comics being used to learn 
the law are also available on the Internet.15

Figure 13: A cartoon used in the subject Professional Conduct developed 
using Comic Life

15 Nathan Burney, The Illustrated Guide to Law, <http://lawcomic.net/guide/?page_id=5>; Luis Romero and Ian 
Dahlman, ‘Introduction — Justice framed: law in comics and graphic novels’ (2012) 16 Law Text Culture article 
2; Open Law Lab, Law Comics: Alice in Patentland <http://www.openlawlab.com/2014/08/04/law-comics-alice-
patentland/>, < http://www.cambridge-code.org>.
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Figure 14: Examples of online comic development systems16

16 Toondo, World’s fastest way to create cartoons! <http://www.toondoo.com>, Bitstrips, Introducing Bitmoji Your 
Own Personal Emoji, <http://bitstrips.com.
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In conclusion, using comics and cartoons has various pros and cons:

Pros
• visually simple
• easily accessible
• copyright permission is easy to obtain
• inexpensive software
• easily edited and updated
• easily embedded into iBooks, html pages, LMS, mobile devices
• students find the visual presentation interesting.

Cons
• visuals need to be created
• master files need to be stored
• several pieces of software need to be mastered: photo editing software, drawing software, 

scanning and distribution software.

V ANIMATION

The objectives of the animation initiative were to use animation to illustrate fact scenarios and 
to embed animations into iTunesU and html pages associated with the Learning Management 
System, Moodle. The animations are used for two purposes in the law program — first, as a 
scaffold for discussion forums and second, as a formative exercise associated with multiple 
choice and short-answer questions.

Initial 2d animations made using Animie Studio Pro 9 were associated with a mythical 
Australian town, Blackstump. Various characters inhabit Blackstump and regularly find 
themselves interacting with the law. The scenario shown in figures 15 and 16 relate to 
representation of a delinquent and guilty client. Students are presented with the unfolding 
scenario as a series of animated films. They are then given a series of formative questions 
designed to test their knowledge of the applicability or otherwise of legal professional conduct 
rules and regulations. 

As academic staff gained experience, 3d animations were explored using the software 
xtraNormal. The scenarios centered around the character Stuart, a solicitor with a range of 
challenging clients, including the amorous Mrs Robinson and the cat-loving Mrs Munk. 
Students are placed in Stuart’s situation and have to determine how best to avoid the ethical 
issues depicted. The animated sequences are available via YouTube, iBooks and as html pages 
linked to Moodle.
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Figure 15: The Blackstump initiative
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Figure 16: Animated sequence from Blackstump and formative questions
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Figure 17: Stuart’s seduction animation embedded in an iBook and on YouTube
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Figure 18: Mrs Munk’s will animation embedded in an iBook with interactive questioning

Using animations has various pros and cons:

Pros
• visually rich
• easily edited and updated
• easily embedded into iBooks, html pages, LMS
• students find the visual presentation interesting.

Cons
• considerable animation skills required
• storyboards, characters and sound files need to be created
• master files need to be stored and securely backed up
• several pieces of software need to be mastered: animation software, photo editing 

software, file format conversion software, distribution software.

VI NARRATIVE-BASED BRANCHING SIMULATIONS

The objectives of the narrative-based branching simulation initiative were to create a cloud-
based system for anyone to easily create legal simulations and provide an easily accessible 
online system for students to undertake legal simulations.
Narrative-guided branching simulations may be designed to:17

• provide authentic contexts that reflect the way legal skills will be used in real life 
• provide authentic activities based on industry exemplars, including the construction of 

legal documents
• provide access to expert performances and the modelling of processes 
• provide multiple roles and perspectives within the same scenario
• support collaborative construction of knowledge, particularly where simulations involve 

multiple roles and construction of associated legal documents
• promote reflection to enable abstractions to be formed 
• promote articulation to enable tacit knowledge to be made explicit 
• provide coaching and scaffolding by the teacher at critical times 
• provide for authentic assessment of learning within the tasks. 

17 J Herrington, T Reeves and R Oliver, A guide to authentic e-learning (Routledge, 2010). 
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Figure 19: Branch software interface and corresponding animation

This initiative differs from previous projects focused on the broad use of multi-choice 
conversations (Nelson 2012), online simulations in 3D worlds,18 scenario-based learning and 
serious gaming in the health sciences,19 veterinary science,20 and business.21 It is also different 
from general projects such as LiveSim (which is no longer available) developed in Cybulski 

18 D Wood et al, Facilitating flexible, enquiry-based experiential learning through an accessible, three-dimensional 
virtual learning environment (3DVLE), OLT project (2013).

19 S Cooper et al, Can eye-tracking technology improve situational awareness and student feedback during 
simulation? OLT project (2012).

20 R Bencini, Facilitating independent student learning through a computer simulated animal dissection, National 
Teaching development Grant (1998).

21 Beckendorff et al., Enhancing student learning outcomes with simulation-based pedagogies, OLT project (2014).
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et al (2010) Building academic staff capacity for using eSimulations in professional education 
for experience transfer. 

The branching simulations were constructed using the Branch software developed by the 
second author. As may be seen in the left of Figure 19, Branch enables a user to drag events 
into a sequence. This includes a series of streamed animated sequences from YouTube. Branch 
enables branching paths to be easily inserted into the flowline. The final result is shown on the 
right side of figure 19. These simulations may be embedded into iBooks, as shown in figure 20, 
or into html pages. The example in figure 20 shows a scaffolding flowchart of the logic students 
need to apply in order to be able to solve the legal task involved in the animated branching 
scenario that follows.

Figure 20:  Branching simulation main screen Harry and the Blast Furnace 
embedded in an iBook

Narrative-based online branching simulations bridge the divide between law school 
education, with its focus on participation, knowledge and comprehension to achieve stated 
learning outcomes (what lawyers know), with competency-based expectations of Professional 
Legal Education courses, industry, professional bodies and ultimately clients (what lawyers 
can do). Simulations can move beyond traditional instruction to include competency, industry 
performance and professional expectations. Figure 21 depicts levels of achievement (left) and 
stakeholder expectations (right).
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Figure 21: Simulations and traditional legal instruction

Traditional law school instruction promotes participation, knowledge, and comprehension 
to achieve stated learning outcomes. The approach changes to a competency-based system with 
Professional Legal Training and, ultimately, employment. Simulations provide an opportunity 
to span both learning outcome and competency-based approaches as they can include remedial, 
instructional, and extension activities within the same simulation according to the standard 
displayed by each respective student user.
Simulations may also be developed as single-player and multiplayer games. Branches within 
the simulation may be triggered by the responses of various players within the system. This 
can result in highly interactive and realistic scenarios.
Using simulations has various pros and cons:

Pros
• visually rich and interactive
• easily edited and updated
• easily embedded into iBooks, html pages, LMS
• students find the visual presentation interesting
• can be tailored to suit the needs to students at different levels of capability
• allow for remedial and extension scenarios
• bridges tertiary and professional practice.

Cons
• considerable animation skills required
• considerable flowcharting and planning required
• storyboards, characters and sound files need to be created
• master files need to be stored
• several pieces of software need to be mastered — branch flowcharting software, YouTube, 

animation software, photo editing software, file format conversion software, distribution 
software.

VII THE FUTURE OF LAW SIMULATIONS AND DATA ANALYTICS

Aside from simplicity in use, the Branch simulation software has useful diagnostic features for 
performance tracking and analysis of learning outcomes and competency-based approaches.
Performance tracking enables comparison of user performance against expert and cohort 
performance (see Figure 22). Tracking also enables evaluation of the flowchart design and 
areas for improvement and empirical evidence supporting evaluation of alternative approaches 
for the underlying design.

The Branch system is equally useful for approaches based on learning outcomes or 
competencies, or a combination of these approaches. Defining expert performance enables 
the construction of gap analysis charts — see Figure 23. The analytics can also be used to 
recommend to students or automatically branch to remedial or extension instruction and 
exercises.
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Figure 22: Example of branching data collection points

Figure 23: Gap analysis graphs for approaches based on 
competencies and learning outcomes 
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A Models for implementation in legal education
The five visual approached to legal instruction outlined in this article may be used in 
numerous contexts in a law curriculum. For example:

• embed in lectures
• embed in tutorials
• embed in narrative-based games (single and multi-player)
• use to create new App development subjects, whereby students create legal software 

(eg document assembly systems and engaged in competitive hackathons with other 
students)

• embed in assessment, eg students write storyboards, create simple animations, create 
complex forms/documents based on branching choices.

The approaches may be used in conjunction with, or to replace, traditional instruction 
methods.

VIII CONCLUSION

This paper has outlined five visual initiatives for the study of law adopted at CQU — digital 
flashcards, storyboards, cartoons and comics, animation and narrative-based branching 
simulations. All are grounded in situated constructionism and involve learning by doing. Each 
approach presents significant opportunities for students to explore their creativity. However, 
each approach also presents pros and cons, which need to be considered when developing 
the scaffolding materials for implementation in the curriculum. All the initiatives outlined in 
this paper have been successfully implemented into the CQU law curriculum and serve as 
exemplars for other law schools to consider adopting as part of a broad range of learning 
activities for their students.
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LEARNING PLAGIARISM: LAW STUDENTS REALLY 
MUST BE SPECIAL

ANITA STUHMCKE*

ABSTRACT

In an earlier volume of this journal I expressed distaste for the growing prevalence of legal 
educators using rules of citation style to assist in determining whether and when a law student 
has plagiarised. More particularly, I framed this discussion in terms of a negative view of the 
over-use of style guides such as the AGLC, warning of the dangers of promoting citation style 
over an appreciation of academic integrity and good referencing. Rather, I opined the benefit 
of promoting a desire in law students to see themselves as part of a discipline of law and the 
motivation to see their work as contributing to the growth of that discipline. Here, in this 
second piece, I will begin from where the first article left off. I will explore the construction of 
the ‘discipline of law’ as it pertains to legal referencing and citation. I note inconsistencies in 
legal citation rules and identify that there is no such construct as a ‘discipline of law’ when it 
comes to legal referencing and citation (indeed we, as legal educators, are often remiss in not 
passing this fact on to our law students). I consequently argue that overemphasis on citation 
style by legal educators undermines our desire to produce well-rounded and ‘practice ready’ 
law graduates.

I INTRODUCTION

Scholarship across many disciplines supports the view that neither good referencing nor 
avoiding plagiarism is an exact science.1 Indeed, inconsistent application of plagiarism policy 
and procedure across and within Australian universities has been confirmed by individual 
academic2 and government-funded studies.3 Most relevantly for this article, these findings 
apply to the study of law.4

 * Professor of law, University of Technology, Sydney. This paper was supported by ARC Grant LP130100382 ‘Re-
inventing authority and integrity of primary legal sources for the online world, using free access to make the legal 
system more efficient and just’ granted to professors Andrew Mowbray, Graham Greenleaf, Dan Svantesson, Anita 
Stuhmcke and Jill Hunter, and David Mason, John Butera, Lyn Newlands, Andrew Phelan, Grant Riethmuller, 
Stacey Talbot, and Lorraine Atkinson. Thank you to the anonymous reviewers for their comments and to my 
colleague at UTS, Lesley Townsely, for her input. I have tried my best in what follows to conform to AGLC style. 
All errors are of course mine and certainly not attributable to referees, colleagues or the style guide.

1 See Ian Freckleton, ‘Plagiarism in Law and Medicine: Challenges for Scholarship, Academia, Publishers and 
regulators’ (2010) 17 Journal of Law and Medicine 645, n 6; David Kaposi and Pippa Dell, ‘Discourses of 
plagiarism: moralist, proceduralist, developmental and inter-textual’ 33 (6) (2012) British Journal of Sociology of 
Education 813, 828 (stating that a finding of plagiarism is not ‘a straightforward empirical matter’).

2 Craig Zimitat, ‘Plagiarism across the academic disciplines’ (Paper presented at 35th HERDSA Annual International 
Conference, Hobart, 2-5 July 2012) <http://www.herdsa.org.au/wp-content/uploads/conference/2012/HERDSA_
2012_Zimitat.pdf>.f>.f

3 The Australian Universities Quality Agency audit in 2010 found within a single university inconsistent practice 
in the application of academic honesty information and testing across faculties as well as potentially inconsistent 
application of penalties: Australian Universities Quality Agency, Report of an Audit of La Trobe University 2.6.5; 
see also Tracey Bretag, Saadia Mahmud, Margaret Wallace, Ruth Walker, Colin James, Margaret Green, Julianne 
East, Ursula McGowan and Lee Partridge, ‘Core elements of exemplary academic integrity policy in Australian 
higher education’ (2011) 7(2) International Journal for Educational Integrity 3.
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At first glance the assertion that a finding of plagiarism is neither straightforward nor 
inevitable appears both strange and unfair. Strange, since in the discipline of law, style guides 
such as the widely used Australian Guide to Legal Citation (AGLC (AGLC ( ) tell us how to reference, and AGLC) tell us how to reference, and AGLC
rules concerning plagiarism tell us when to reference. Unfair, since if plagiarism is uncertain 
in definition and inconsistent in application, it follows that harsh penalties for plagiarism such 
as course exclusion and refusal to admission to practise law5 may be applied unjustly and 
inequitably.

However, perhaps we6 should not be unduly alarmed. We can draw some comfort from the 
observation of Spender that ‘[P]lagiarism is not a legal issue, it is a pedagogical issue. It is the 
creation of academics’7 and the wider view that the current emphasis of tertiary institutions 
upon importance of plagiarism lies less in ‘empirical fact and more in political/ideological 
conviction.’8 In other words, certainty and consistency of approach to plagiarism may well 
be found within the discipline of law due to a shared pedagological background and universal 
values as to what constitutes a good education.

But the point of this article is to show that this is small comfort. The discipline of law lacks 
both certainty and consistency in its approach to plagiarism. This point may be evidenced to 
varying degrees by factors such as: an absence of uniformity in the understanding of plagiarism 
among legal academics;9 ambiguous and even conflicting use of rules surrounding citation; and 
by differential standards within the legal profession.

So, why does this matter? In an earlier article published in this journal10 I argued that the 
current approach to plagiarism in the legal academy is not sufficient to prevent plagiarism, 
observing that ‘[t]he old way of doing things does not seem to be working’.11 The suggestion 
made in that article, that law schools should promote an appreciation of academic integrity and 
good referencing in law students over and above emphasis upon citation style, has traction.12

However, to stop at this point masks, or perhaps obscures, the necessity for us, as legal educators, 
to confess to our law students the confusion and the conflict within the discipline surrounding 
rules and norms of legal citation.

Failure to draw out the nuances, complexities and contradictions in legal referencing 
undermines the larger goal of a legal education — to enable law students to actively participate 
and value the discipline of law, whether or not they practice within it. It is here that I wish to 
begin and finish this article, by discussing in Part II selected inconsistencies in legal citation, 
and in Part III conflicting messages about citation given by the legal profession and legal 
educators. I do this not to undermine the importance of excellent referencing and perfect style 
— after all, we all love to mark assessment pieces with such attributes. Rather, my point is 
that we will be more likely to receive such quality law student assessments when we impart 
to our students a view of plagiarism as a social construct which fits within the social practice 
of academic writing. By choosing to study law, students become part of the discipline of law. 
I suggest we have a responsibility to reveal to our students the nuanced, complex and at times 
conflicting nature of legal referencing. My hope, in in doing so, is that we will transcend the 

4 Colin G James, ‘Copy and be Damned – The Anxieties of Academic Integrity’ (January 18, 2013) SSRN: http://
ssrn.com/abstract=2497917.

5 Mary Wyburn, ‘Disclosure of prior student academic misconduct in admission to legal practice: Lessons for 
universities and the courts’ (2008) 8(2) Queensland University of Technology Law Journal 314; Colin James and 
Saadia Mahmud, ‘Promoting academic integrity in legal education: “Unanswered questions” on disclosure’ (2014) 
10(2) International Journal for Educational Integrity 3.

6 I use this term interchangeably with ‘legal educators’ throughout this piece — and even sometimes in the same 
sentence for emphasis. 

7 Dale Spender, ‘Plagiarism and Plausibility’ (Speech delivered at the UTS Academic Board; thinking about 
plagiarism, UTS Sydney, 21 April 2004). <http://www.gsu.uts.edu.au/academicboard/forums/plagiarism/
documents/spender.pdf > 15; see also ‘Just Plain Bad Manners’ (2007) f > 15; see also ‘Just Plain Bad Manners’ (2007) f Sydney Morning Herald October 29.

8 Kaposi, above n 1, 814.
9 James, in a study reporting on interviews with 12 legal academics and professional staff revealed staff to be ‘unclear 

about the handling of disclosure of breaches’: James, above n 4; Vera Bermingham, Susan Watson and Martin 
Jones, ‘Plagiarism in UK Law Schools: is there a postcode lottery?’ (2010) 35(1) Assessment and Evaluation in 
Higher Education 1.

10 Anita Stuhmcke, Teaching Plagiarism: Law Students Really Are That Special’ (2011) 1 Journal of the Australasian 
Law Teachers Association 137.

11 Ibid 138.
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stifling restrictions of a perfect citation style guide and achieve the wider aims of a university 
education which is to ‘serve both an educating and a socializing function’.13

II INCONSISTENCIES IN LEGAL CITATION WITHIN THE ACADEMY

This Part harps on a point close to my heart, as there is no utility in a uniform citation style 
guide such as the AGLC if the rules it contains undermine the concept of good referencing. 
That is the focus of this Part. It identifies a few select citation offences which we encourage 
our students unwittingly to participate in, and then points out some of the unnecessary rules 
prescribed by the AGLC. The aim is to show the ‘nuances of citation are complicated, even 
though we summarize them by saying, “Give credit.”’14

A Case Citation: the Mysterious Absence of the Full Citation
It is a quirky matter of accepted practice in legal citation that students are expected to give 
only the case citation in their work, regardless of where and even how the case cited was 
found.

By way of explanation, in the discipline of law, with rare exception, the preferred style of 
citation is to refer to soures in footnotes. The use of footnotes over and above the use of in-text 
referencing systems such as Harvard is often justified by saying authors need to cite primary 
legal resources in legal writing, these sources being cases and statutes. The general rule in legal 
referencing is that the footnote should lead us to the source the writer has used — the exact 
source. Of course footnotes can serve a variety of other functions.15

Footnotes are used in academic legal writing for four main purposes:

• To acknowledge the words and work of other authors — this is essential to avoid 
plagiarism

• To provide authority for assertions of fact and law
• To provide support for arguments or points in your discussion
• To provide additional information or references which may be of interest to the reader but 

which are not central to your discussion

A single footnote can serve more than one of these purposes.
Central to these functions is the assumption that the author has examined the sources quoted, 

or at least if they have not, that the fact is communicated to the reader through the use of words 
such as ‘as cited by’ or ‘as referred to in’.

An exception to this assumption is the citation of case law. While we expect students to cite 
the full case citation, they are generally not required to also cite where the case reference was 
found. We may even have no expectation that they actually access or read the version of the 
case they cite.

Let’s pause here, as what I have just described may seem inappropriate and wrong. I agree. 
Indeed, when a student cites Donoghue v Stevenson [1932] UKHL 100, we may take that at 
face value and expect them to have read the case.16 However, if the same student refers to the 
case as:

• Donoghue v Stevenson [1932] AC 562 see Pam Stewart and Anita Stuhmcke, Australian 
Principles of Tort Law (3rd ed, Federation Press) 1; orrd ed, Federation Press) 1; orrd

12 Michelle Evans, ‘Plagiarism and Academic Misconduct by Law Students: The Importance of Prevention over 
Detection’ (2012) 17(2) International Journal of Law & Education 99.

13 Gail Tom and Norm Borin, ‘Cheating in Academe’ (2010) 63(4) Journal of Education for Business 153, 157.
14 Susan Blum, ‘Academic Integrity and Student Plagiarism: A Question of Education, Not Ethics’, The Chronicle of 

Higher Education (online), February 20, 2009 <http://chronicle.com/article/Academic-IntegrityStud/32323/>. 
15 University of Melbourne, ‘Functions of footnotes in Legal Academic Writing’, <http://www.law.unimelb.edu.au/

LAWresources/documents/footnotes-function.pdf>.f>.f
16 As a colleague reminded me here, what alerts her to a student not having read a case is the lack of pinpojnt 

references and/or a broad statement or summary of the law without reference to the passage that was extrapolated 
from. She notes that this renders her much more suspicious in this circumstance than in the two examples given 
below.
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• Donoghue v Stevenson [1932] AC 562 <http://www.bailii.org/uk/cases/UKHL/1932/100.
html>.

both of the above citations would be incorrect. This is the case even though each is arguably 
the more correct form of legal referencing. More correct, as each citation states exactly where 
the student sourced the case from. This follows the general rule of legal referencing: that the 
footnote should lead us to the source the writer has used — the exact source.

So why then are these two examples incorrect legal referencing? The first example, which 
makes clear that the student has accessed the case from a textbook, is ‘incorrect’ precisely 
because it reveals that the student has not gone to the primary source — the case law. We, as 
legal educators, have an expectation that if a student is using a case, they should have read it. 
Unfortunately for the student, this expectation applies irrespective of the fact that the student 
is correctly adhering to the rules of academic integrity in their referencing. The student has 
honestly stated, using correct citation style, where they sourced the case from.

In the first example, this referencing ‘error’ by the student is not plagiarism. However, it is 
poor academic method. It will most likely be viewed as lazy or sloppy work, not as academic 
misconduct. No doubt the ‘penalty’ applied for this type of reference will increase as the student 
travels through their degree. Indeed, by the time a student is in final year law we would expect 
them to know that it is best to just omit the textbook citation from the reference even if they 
have not seen the actual case. An educational outcome that really is so much better.17

The second example is incorrect for two reasons. First, the correct citation of the case is just 
Donoghue v Stevenson [1932] AC 562 without the URL; second, if the student has gone to an 
electronic source such as BAILII to access the case, the correct citation would be the medium-
neutral citation, which is [1931] UKHL 3. However, and even more confusingly, when you land 
on the BAILII webpage for the case it tells you to cite the case as:

[1931] UKHL 3, 1932 SC (HL) 31, [1932] UKHL 100, [1932] AC 562

even though our student would presumably not access all of these versions. Nor would we 
require them to. The second example is again not plagiarism, yet may be penalised as poor 
academic method as it does not conform to the AGLC.

Perhaps we can explain and even justify this quirky aspect of legal citation by reference to 
the materials being primary legal materials. Again, this argument upholds the significance of 
cases and statutes as primary legal materials. The expectation is that law students will always 
access the actual source, as this is the law. It follows that any reference which disavows the 
primacy of these materials is incorrect, as is the case in the above two examples.

Then again, perhaps we cannot explain or justify it at all. For example, we often prescribe 
leading Cases and Commentary Materials as law texts for our students. Or we may provide 
students with our own cut-and-pasted, though always correctly copyrighted and attributed, 
materials. These texts and materials will extract the most relevant sections of cases and other 
materials — perhaps of journal articles and books as well. They will then provide commentary 
on the extracted materials. It is here that the purity of the argument of reviewing the source 
primary material falls away. Indeed, it is commonly accepted that students using prescribed 
Cases and Commentary text books will not examine the actual case extracted in the text unless 
they are asked to. After all, that is the point of such a text. We prescribe them because we 
assume they correctly extract the law — or at least that someone, somewhere, has checked that 
this has been done.18 It therefore stands to reason that the citation of a case found in such a text 
will not refer to that text. That is assumed. So, for example, a student referring to a case they 
may have found in Laying Down the Law19 (let us say the case of Re Wakim: Ex parte McNally 
(1999) 198 CLR 511 on page 262 of the 10th edition) is neither expected to locate, read and 

17 I would colour this sentence lavender if I could — irony has been characterised as the colour lavender: Lester 
Haines, ‘The color of irony’ (1 February 2001) The Register <http://www.theregister.co.uk/2001/02/01/the_color_
of_irony/>.

18 Here I ‘Googled’, ‘How do we know that materials extracted in legal cases and commentary texts are correct?’ and 
the search removed my question mark. Apparently there is no question that legal cases and commentary texts are 
correct. 

19 Catriona Cook et al, Laying Down the Law (9th ed, 2015). 
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reference that case nor to cite the text the student found it in. Rather, it is sufficient to cite the 
case without such extra exertion. Oddly enough, this would be unacceptable for the citation of 
a book or article or non-primary source in that same text.

B Statute Citation: the Mysterious Absence of the Full Citation
See above.

(1) Odd citation style rules

It does not help our law students that we ignore the fact that some citation style rules are largely 
inexplicable and out of step with practice. As I observed in the first article,20 our focus as legal 
academics is ‘upon “the rules” and the identification of “correct” and “incorrect” behaviour. It 
follows that, as guardians of the legal tradition, we are inclined to fervently embrace both rules 
of citation and penalties for plagiarism.’ I should have added to that statement that in so doing 
we fail in our duty to critique referencing rules and thus leave law students with the impression 
that stupid citation rules are part of good legal writing.21

From the plethora of citation rules I could choose, let me select one. The AGLC says, ‘[a] 
source should only be cited [as Internet Material] if it does not exist in a published form’.22

This means material located on the Internet cannot be cited as such if it exists in an inert 
form elsewhere. So for example in relation to journal articles the AGLC prescribes that ‘[I]f 
an article appears in a printed journal, even where a similar version is available online, the 
printed journal should be cited instead’.23 There is no requirement stated in the AGLC that both 
citations (electronic and inert) must be included in the citation, nor is it clear which version 
must be physically looked at. This is despite good legal referencing practice being that any 
version cited is the one that has been used by the author. Perhaps this rule addresses the problem 
identified above: that a student will not have to show that they have obtained a statute, case or 
journal article from the internet if it is accessible in another form — but if this is the intent, it 
is not clear.

(2) Very24 odd and inconvenient citation style rules

We must remember that citation style is neither set nor ordained. Legal citation rules are in 
constant evolution and necessarily subject to ongoing amendment and revision. Style guides are 
created by organisations and, at least in Australia, are a relatively recent innovation.25 By way 
of example, in 1997 the NSW Law Society supported the medium-neutral universal citation 
system for judgments;26 today, this is an essential part of judgment citation. Legal style guides 
must move with the times and provide up-to-date rules for citation of Facebook, You Tube, 
Twitter — all of which may be cited in court and in academic work.

Pointing out quirky or even undesirable legal citation rules allows academics to communicate 
this point to students. We can use this as a way to help our students not to think of the discipline 
as ‘all knowing’ and something outside themselves but rather as a discipline of which they are 
a part. In turn this facilitates a view of themselves as in control and having something to offer, 
as the discipline is neither innately correct nor uniform. It is capable of improvement. We can 
use a constructive appreciation of very odd and inconvenient AGLC style rules to illustrate that 
nought is perfect. To highlight that, as members of the discipline, we and our students may both 

20 Stuhmcke, above n 10. 
21 The reader might consider the term ‘stupid’ in this sentence ill-advised, but it is there to make the point that some 

citation rules really are stupid. 
22 Melbourne University Law Review Association,  Melbourne University Law Review Association,  Melbourne University Law Review Association Australian Guide to Legal Citation (3rd ed, 2010) 116.
23 Ibid 87.
24 The clever reader may have noticed that here I am actually sneaking in two examples of stupid citation rules. In 

my defence, there are so many to choose from it is hard to resist. 
25 Stuhmcke, above n 10. 
26 Law Society Journal, NSW, ‘Society asked to support standardised citation system for judgments’ (1997) 35(7) 

Law Society Journal, 80.
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applaud the prevailing AGLC style guide as well as criticise, and thus not become a slave to 
its rhythm.27

This will help to break down barriers to encouraging legal referencing. One such barrier 
is that the overwhelming majority of Australian law students probably dislike referencing.28

The reasons are apparent — it is time consuming, difficult and requires patience and accuracy. 
Therefore, critiquing very odd and inconvenient rules of citation which make referencing 
even harder and much more time consuming should be pointed out to students, critiqued and 
revised. One excellent example of a time consuming and unnecessary AGLC rule is that which 
prescribes reversal of first and last author name order in footnotes as opposed to bibliographies. 
In a footnote, the AGLC states that authors names must be first and surnames last — in a 
bibliography it is the reverse.29 While this rule is not difficult and even handy when one is 
glancing through a bibliography, the practical effect is a ridiculous amount of additional work 
for students and academics alike. It eradicates efficiencies of copying, cutting and pasting a 
bibliography from footnotes. Instead it requires — depending upon the size of your bibliography 
— a vast amount of additional name reordering, which could easily be eradicated by having last 
names first in footnotes.

III MIXED CITATION MESSAGES: THE PROFESSION AND THE 
ACADEMY

Yarbrough, writing in the United States context, has identified the ‘mixed messages’ academics 
and other members of the legal profession pass on to law students, arguing that the ‘issue 
of plagiarism serves as one example of the growing, and often unexplained, chasm between 
the values of law professors and those of the legal profession.’30 Yarbrough goes onto give 
examples, such as that the ‘circulation and reuse of documents and the use of forms is an 
acknowledged and accepted practice within the legal community.’31 And suggests that ‘we 
need to clean up our own house’.32 Such difference has also been observed in the Australian 
context.33 This Part provides two examples of mixed messages that Australian law students may 
receive from academics and the profession.

A To Footnote or Not to Footnote …
This is an obvious mixed message. It is also one over which students may be less likely to 
suffer confusion; after all, we in the academy are very clear about our preference. Put simply, 
‘although in-text citations are fairly common in legal memos and factums, footnotes are the 
preferred method of citation used at law school.’34

B Differing Standards
It is stated that an ideal law school plagiarism policy would address the complications created 
by ‘the lower plagiarism standards of legal practice’.35 Conversely, it is noted that ‘[O]ne of the 

27 Michael Jackson, ‘Slave to the Rhythm’ Xscape (5th song, 2014) (note the citation style is improvised by me as the 
AGLC is not illuminative on this source).

28 This is based upon the United Kingdom: see Colin Neville, The Complete Guide to Referencing and Avoiding 
Plagiarism (2nd ed, McGraw Hill, 2010) 5.nd ed, McGraw Hill, 2010) 5.nd

29 Melbourne University Law Review Association, above n 21, Part 1.
30 Marilyn V Yarbrough, ‘Do as I say, Not as I do: Mixed Messages for Law Students’ (1996) 100 (3) Dickinson Law 

Review 677, 678.
31 Ibid.
32 Ibid 683.
33 Mary Wyburn, ‘The Confusion in Defining Plagiarism in Legal Education and Legal Practice in Australia’ (2009) 

7(1) Journal of Commonwealth Law and Legal Education 37. Again I thank my generous colleague for the point 
that this may be an unfair comparison, as academic writing and writing for legal practice have different purposes. 

34 uOttowa, Legal Citations – Citing Legal Sources: Footnotes (10 September 2014) <http://web5.uottawa.ca/www2/
rl-lr/eng/legal-citations/1_4-citing_foonotes.html>.

35 Administration (2000) 8(3) Legal Education Digest, 2 reviewing ‘T Le Clerq, ‘Failure to teach: due process and 
law school plagiarism’ (1999) 49 Journal of Legal Education 236.
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most significant complaints among practicing attorneys is that newly admitted lawyers are not 
effective writers.’36 These apparently contradictory observations confirm that different norms 
apply across the different contexts of the discipline of law.

This is legitimate. A judgment fulfils a very different purpose from an essay at a university, 
which serves a different purpose from a letter of advice to a client. It is therefore appropriate 
that the rules and standards of citation differ. For example, a judge is not expected to produce 
original scholarship.37 His Honour Stephen Gageler recently commented on the proliferation of 
footnotes in judgments, observing that the first footnotes appeared in a High Court judgment in 
1990 and revealing his own attitude to footnotes to be:38

If footnotes were a rational form of communication, Darwinian selection would have resulted 
in the eyes being set vertically rather than on [a] horizontal plane.

The problem is not that such difference exists but that we, in our efforts to take the moral 
high ground on plagiarism and correct attribution of sources, fail to point out to our students the 
ambiguity and inconsistency across our discipline. It is almost as if any admission of weakness 
makes us personally and professionally unfit. Instead of this approach I would urge us, as legal 
educators, to come clean. To say we are unsure when we are unsure, to note to students that 
what they are doing has a specific social context within the university system that they may 
never have to utilise again — that the AGLC, upon graduation, may be exiled to the annals of a 
one-time shared and forgotten history, unless one becomes a legal academic.39

Difference should also not be overstated. The essence of legal referencing is integrity and 
honesty. As Thomas observes when examining the values of the academy and the courts, the40

nomothetic values expoused by each institution, while not wholly co-extensive, nonetheless 
overlap in the context of involving an obligation of honesty (albeit instantiated under different 
norms) and a requirement of adherence to institutional practices and values. The failure of 
students to abide by the norms of the university not surprisingly raises suspicions that they 
might be disinclined to adhere fully to the norms of legal practice.

As is similarly stated in Re OG (A Lawyer), in order to practise law, ‘the need for honesty 
has never been in doubt’.41 There have been reports of courts in the United States ‘losing 
patience with attorneys and their poor writing skills’ to the extent that ‘a bankruptcy attorney 
in Minnesota was reprimanded for unprofessional conduct and ordered to pay court costs 
after repeatedly filing documents the court considered “unintelligible” because they contained 
numerous spelling and typographical errors.’42 AGLC aside, perhaps then we are more similar 
than we think.

IV CONCLUSION

My initial title for this article was ‘Hyperbole, Hysteria, Hype and Hyprocisy: Plagiarism and 
the Legal Academy’. While rejecting the title as too over-stimulating for the reader, my purpose 
remains the same, one of identifying the inconsistencies, ambiguities and contradictions of 
referencing and citation standards within the discipline of law. The argument I made in the 

36 Megan E Boyd and Adam Lamparello, ‘Legal Writing for the “Real World”: A Practical Guide to Success’ (2013) 
46 John Marshall Law Review 487.

37 Carol M Bast and Linda B Samuels, ‘Plagiarism and Legal Scholarship in the Age of Information Sharing: The 
Need for Intellectual Honesty’ (2008) 57 Catholic University Law Review 777 at 800 citing Richard Posner, The 
Little Book of Plagiarism (Pantheon Books, 2007).

38 The Honourable Stephen Gageler, ‘Information Technology and the Common Law’ (2014) <http://www.acla.com.
au/documents/item/1262> at n 17, citing Albert Mikva, ‘Goodbye to Footnotes’ (1985) 56 University of Colorado 
Law Review 647 at 648; see also Stephen Gageler, ‘What is Information Technology Doing to the Common Law?’ 
(2014) 39 Australian Bar Review 146, 158.

39 Again thanks to my colleague for the point that one may have to acquaint oneself with the AGLC to read academic 
writing in order to formulate arguments or understand the law, and that further study in law and being able to read 
and understand a citation in practice may also extend the joy of using strict citation rules. 

40 Mark Thomas, ‘Admission as a Lawyer: The Fearful Spectre of Academic Misconduct’ (2013) 13 Queensland 
University of Technology Law Review 73, 97.

41 [2007] VSC 520 [123].
42 Christ Hall Benson, ‘The Consequences of Bad Legal Writing’ Paralegal Today (online), March/April 2007. 
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first article titled ‘Teaching Plagiarism’ has now been more pithily put by Vardi as ‘[P]lacing 
the correct use of referencing conventions within the same moral framework as cheating is 
akin to placing the correct use of grammar and punctuation conventions within such a moral 
framework’.43 In this second article, the title ‘Learning Plagiarism’ reflects what I see as a gap 
in legal education: we expect students to learn how to avoid plagiarism without acknowledging 
(and perhaps even hiding) first, the inadequacies of existing rules of citation and style 
requirements and second, the differences in standards in the wider profession. I think that to 
implicitly understand such nuances and complexities, law students really must be special.

I believe that acknowledgment of flaws in legal referencing and citation style will assist our 
students to reference more carefully and with more enjoyment. Law has a perhaps unwarranted 
reputation for being dense, boring and difficult. If, as Charles Dickens writes in Oliver Twist,

‘If the law supposes that,’ said Mr. Bumble, ‘the law is an ass, a idiot.’44

students must feel that there is little hope in attaining the inherent possibilities of law in terms of 
law reform, access to justice and notions of social equity and the enhancement of aspects such 
as the rule of law. We can use critique of legal citation style and referencing to take the inherent 
assumptions students have — that law ‘is an ass’, that as a discipline the law itself is ‘all 
knowing’ as well as being boring and something to be fearful of — and to replace those beliefs 
with a feeling that they as individuals are in control, that the law is a tool which is constructed 
by society and which they have the power to engage with and to deconstruct. We can do this 
by starting with critical thought about rules and principles of legal citation. By so doing we can 
instil in our students a belief that they are part of a nuanced and complex discipline to which 
they now belong. It may even help them to see that they are the ones who have the choice to 
either make the law an ‘ass or an idiot’ or to use it as positive tool for social justice and reform. 
We could start with the question as to whether there is any need for citation rules at all — as we 
presuppose there is — and whether the AGLC achieves optimal results — as we seem to think 
it does. And herein lies the challenge — how to encourage students to engage with the very 
reason they should use footnotes, and to question the citation rules they are learning. My hope 
is that such a shift in approach will make legal referencing very interesting indeed.

43 Iris Vardi, ‘Developing students’ referencing skills: a matter of plagiarism, punishment and morality of learning to 
write critically?’ (2012) 31(6) Higher Education Research & Development 921, 929.

44 Charles Dickens, Oliver Twist (Penguin Books, 1970) 498.Oliver Twist (Penguin Books, 1970) 498.Oliver Twist
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THE FOUR PILLARS OF AUSTRALIAN 
LEGAL EDUCATION

DAVID BARKER*

ABSTRACT

Legal education has shared with Australian universities the fact that they have generally evolved 
in a non-structured way. Not until after the Second World War was a formalised inquiry into 
Australian universities conducted by the Committee on Australian Universities (the Murray 
Report), which was published in September 1957. While there was no specific mention of law 
in the Murray Report, the document is seen as the forerunner of later reports in the field of law 
which did have a major influence on the development of legal education from that time to the 
present.

Four major reports since the Murray Report can be regarded as having had a major effect on 
the development of legal education in the post-war years: three at the federal level (the Martin 
and Pearce reports, and ALRC’s Managing Justice report) and one at state level (the Bowen 
Report). This paper discusses their influence chronologically, from 1964 to 2000. 

An examination of the contents and outcomes of these reports may prompt readers to 
consider whether their influence has stood the test of time and also what their current relevance 
might be within the context of legal education and access to justice in Australia.

I INTRODUCTION

Legal education generally evolved in a non-structured way from the establishment of the 
universities of Melbourne and Sydney in the 1850s. Since that time, legal education and 
universities have developed in non-structured ways in Australia. Obviously the century and a 
half or more which has elapsed since then has seen many changes in the way legal education has 
been delivered. Not until the post-war years (1946 onwards) were there any serious inquiries 
into such matters as the quality and purpose of legal education. This was in contrast to the 
United Kingdom, which as early as 1846 had seen the House of Commons conduct a wide-
ranging inquiry into the teaching of law, both within Britain and in Ireland.1

The post–Second World War period saw the first formalised inquiry into Australian 
universities, by the Committee on Australian Universities established in December 1956 under 
the chairmanship of Sir Keith Murray (subsequently Lord Murray) who was, at that time, 
the chairman of the British University Grants Committee. The Committee published a report 
in September 1957 (the Murray Report) described as presenting: ‘a masterly account of the 
history, present conditions, problems and future prospects of the universities; an account which, 
with its extended discussion of the place of universities in Australian society of the late 1950s, 
makes it a sociological document of the first importance.’2

The importance of the Committee lay in its recommendations, the two major points being:

that a University Grants Committee be set up to advise the States and Commonwealth 
on university finances and developmental policy; and that, during the lead-time for the 

 * David Barker, AM, Emeritus Professor, University of Technology Sydney, PhD candidate, Macquarie University.
1  Select Committee on Legal Education [No. 686] (London, 1846). 
2  Allan Martin, ‘Menzies and the Murray Committee’, in F B Smith and P C Crichton (eds), Ideas for Histories of 

Universities in Australia (Australian National University, 1990) 112.
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establishment of this body, there should be an emergency three-year injection of government 
funds into the system.3

While there is no specific mention of law in the Murray Report, the publication of the 
Murray Report itself is seen as the forerunner of later reports in the field of law which did have 
a major influence on the development of legal education from that time to the present day.

II THE INFLUENTIAL REPORTS ON AUSTRALIAN LEGAL EDUCATION

The Murray Report is regarded as having a major effect on the development of legal education 
in the post-war years, and was succeeded by four other major reports: three conducted at the 
federal level and one at state level. This article discusses their influence chronologically:

• The Martin Committee Report published in August 1964.4

• The only non-federal report, ‘Legal Education in NSW’ (known as the Bowen Report) 
published in 1979.5

• The Commonwealth Tertiary Education Committee Report titled ‘Australian Law 
Schools’, known as the Pearce Report, after its convenor, Professor Dennis Pearce, and 
published in 1987.6

• The Australian Law Reform Commission Report, ‘Managing Justice — A Review of the 
Federal Civil Justice System’ published in 2000.7

III THE MARTIN COMMITTEE REPORT

Susan Davies, an academic, stated that ‘the Martin Committee was required to recommend 
ways in which the demand for university education could be met within financial limits which 
were, to quote the Prime Minister’s memorandum, ‘very much more modest than under our 
present university system’8 — meaning that the Martin Committee disregarded any concept 
of Australia developing an alternative to the university system by establishing a junior or 
community college structure similar to that which operated in the United States. Instead, it 
opted for a process of upgrading existing tertiary institutions such as technical or teaching 
colleges into Colleges of Advanced Education (CAEs).

A Creation of a Binary System
The Martin Committee effectively created a binary system of tertiary education for Australian 
higher education, with a permanent separation in the tertiary sector between universities and 
CAEs. This meant that with regard to ongoing development of legal education within CAEs, 
there were groups of law academics, often well qualified, developing their teaching expertise 
among the many vocational courses which became an integral part of the CAE programmes.

Although these groups of law academics tended to become submerged within the accounting 
and management-dominated business faculties of the CAEs, they were well placed to play a 
prominent role when the Dawkins Reforms of the late 1980s9 dismantled the binary divide, 
merging universities with CAEs or combining these CAEs to form new universities. This meant 
that when new university law schools were established there was a pool of talent of accessible 

3  Ibid 122–3.
4  Commonwealth of Australia, Report of the Committee on the Future of Tertiary Education in Australia to the 

Australian Universities Commission (1964) (the Martin Report).
5  New South Wales, Legal Education in NSW: Report of Committee of Inquiry (1979) (the Bowen Report).
6 Commonwealth of Australia, Australian Law Schools, A Discipline Assessment for the Commonwealth Tertiary 

Education Commission (1987) (the Pearce Report).
7  Australian Law Reform Commission, Managing Justice – A Review of the Federal Justice System, Report No 89 

(2000).
8  Susan Davies, The Martin Committee and the Binary Policy of Higher Education Australia (Ashwood House, 

1989) 35.
9  John Dawkins, Commonwealth Minister for Education, Employment and Training, Higher Education: A Policy 

Statement (Canberra: Australian Government Publishing Service, 1988).Statement (Canberra: Australian Government Publishing Service, 1988).Statement
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law academics already available to undertake the teaching of most law subjects within the 
newly accredited LLB programmes.

B Legal Education Influence
Apart from establishing the binary divide, the Martin Report is significant because of its 
conclusions and recommendations about legal education. In its deliberations, the Committee 
was faced with the problems of:

the growing complexity of society … and demands for more extensive training for lawyers, and 
with the development of university faculties of law capable of pursuing university educational 
aims to the highest levels, there has been a tendency for tension to develop between the pursuit 
of professional training requirements and university educational aims.10

It also endeavoured to deal with another problem that has caused ongoing difficulties for the 
teaching of law at tertiary level in Australia: chronic underfunding of legal education.

C Modernisation of Legal Education
The comments on the Martin Committee Report indicate that the Martin Committee regarded 
itself as having a clear mandate to make recommendations for modernising legal education in 
Australia. In recognising the reality of the challenges faced by the conflicting demands of the 
legal profession in ‘favour of apprenticeship and part-time training for lawyers’,11 the Martin 
Committee stated it ‘believes that the likely demands of the future are such that it is very 
desirable that lawyers seeking admission to independent practice should, wherever possible, 
have an education founded upon full-time studies at university level.’12

D Articled Clerks System and Practical Legal Training
The Martin Committee Report also expressed its concern about the current pattern of practical 
legal training and the system of articles of clerkship. 

Despite the fact that it was unable to recommend an alternative process should Articles be 
abolished, the Martin Committee did recommend different kinds of law courses, one of which 
would involve a form of practical legal training.

E Conclusion and Expansion of Legal Education
One of the most useful outcomes of the Martin Committee Report was its effectiveness as a 
barometer of the state of legal education in Australia at the time it was reporting, in 1964. A 
developing problem was a lack of resources and facilities available to deal with the increased 
demand for university places for law students. The outcome of these requirements was the need 
for an expansion of law schools in Victoria and New South Wales. 

The remainder of the Martin Committee Report was concerned with research and 
postgraduate work in law. Here it expressed the view that Australia should develop its own 
resources and cease continuing to use English textbooks. For these objectives to be achieved 
there was a need for university law schools to be provided with:

• ‘Greatly expanded libraries.
• proper accommodation (which most of them lack at present),
• more full-time staff, and
• more scholarships for post-graduate students.’13

The other aspect of concern expressed in the Martin Committee Report was that of the 
predictability of the future need for graduate lawyers by the legal profession and the community 
generally.

10  Martin Report, above n 4, 49.
11  Ibid.
12  Ibid.
13  Ibid 66.
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IV THE BOWEN COMMITTEE REPORT

The Committee of Inquiry into Legal Education in New South Wales was convened by the 
then Attorney-General, Sir Kenneth McCaw, at the request of the then Chief Justice of New 
South Wales, Sir John Kerr, in June 1974. The initial Chairman was Justice R M Hope, but 
his involvement in other government inquiries forced him to resign in 1976. This resulted in 
the then Chief Justice, Sir Laurence Street, inviting the then Chief Justice in Equity, Sir Nigel 
Bowen, to chair the Inquiry.14

The Bowen Committee’s terms of reference stated that it was ‘to inquire into and report 
upon and to make recommendations in respect of, all aspects of the system and the control of 
legal education and of qualifications for admission as a barrister or a solicitor in New South 
Wales.’15

The terms of reference as interpreted by the Bowen Committee also included consideration 
of:

the extent of the involvement of the Supreme Court and professional associations to take 
part in the instruction, examination and determination of fitness for admission to practice of 
prospective Barristers and Solicitors.16

It also incorporated: ‘the manner of the determination of their minimum academic education 
and practical training to qualify for admission.’17

However, the terms of reference also provided that the Committee should be excluded from: 
‘the determination of the curriculum of any University or School of Law, College of Advanced 
Education or of the College of Law.’18

A Proceedings of the Bowen Report
The proceedings of the Bowen Committee were divided into two stages. The first stage, 
which took the Committee to 1976, involved the receipt of a substantial number of written 
submissions from the legal profession and the wider community.19 The second stage, which 
covered the period from 1976 until the publication of the final report in 1979, was concerned 
with further written submissions, oral evidence, additional inquiries and the establishment of 
subcommittees. 

B Development of Legal Education in New South Wales
The historical background contained in Chapter 2 of the Bowen Report is an invaluable source 
for any legal historian with an interest in the development of legal education in New South 
Wales. The chapter explains that, in the view of the Committee, an understanding of legal 
education in the State required a knowledge of its historical development. 

C Policies and Outcomes for Legal Education in New South Wales
Chapters 3, 4 and 5 of the Bowen Report form a natural grouping of what the Bowen Committee 
described as ‘General Perspectives and Policies’. 

The opening chapters of the Bowen Report indicate that the Bowen Committee endeavoured 
to focus on what it considered to be certain fundamental issues. Apart from the obvious one 
— that the purpose of legal education should be related to training in preparation for graduates 
to enter the legal profession — the Bowen Committee asked itself the question: what sort of 
lawyers does the community need in the future? The Committee stressed that there should 

14  Bowen Report, above n 5, 1.
15  Ibid, 2.
16  Ibid.
17  Ibid.
18  Ibid.
19  Ibid.
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be ‘three essential components of training prior to admission to practice.’20 In its view, these 
should incorporate ‘a component of theoretical knowledge, a component of skills and practical 
knowledge and a component relating to professionalization.’21

The Bowen Committee was probably one of the first appointed bodies to seriously inquire 
into the question of how the growth in the number of law schools might lead to an oversupply of 
law graduates, and how future young lawyers could be absorbed within the legal profession.22

These deliberations were heavily reliant on the study which the Bowen Committee had 
commissioned into the work of Beed and Campbell and the University of Sydney Sample 
Survey Centre.23

The outcome of the earlier part of the Bowen Report culminated in the recommendations 
where the Bowen Committee expressed the view that there should be reiteration of the 
legislation24 relating to the power reserved by the Supreme Court of New South Wales for the 
admission of barristers and solicitors, ‘in a more appropriate way.’25

The latter part of the Bowen Report dealt with various details relating to legal education in 
New South Wales and recommendations for a proposed Council of Legal Education, which did 
not receive approval.26

The largest component of the Bowen Report related to the New South Wales law schools. The 
list included the University of Sydney, University of New South Wales, Macquarie University 
and the Australian National University, whose students, although located in Canberra, enjoyed 
the right of admission as legal practitioners of the Supreme Court of New South Wales. It also 
included the then NSW Institute of Technology (now UTS) which was, at the time, proposing 
to introduce a new part-time law course.27

D Additional Forms of Legal Education?
Chapters 7 (The Admission Boards System), 8 (Practical Legal Training) and 9 (Continuing 
Legal Education) of the Bowen Report covered what would be regarded by many at the time 
of the Bowen Committee as the neglected areas of legal education in New South Wales, that is 
all forms of legal education outside the university sector. Since the publication of the Bowen 
Report these have remained a constant subject of review until the present time.

E The Admission Boards System
The Admission Boards System is the traditional form of examination which was originally 
adopted when the NSW Supreme Court was established by Charter28 in 1823. Despite the view 
that its existence has been superseded by the creation of university law schools, the system 
still remains in operation today. Concern was premised on the lack of commitment by the 
Law Extension Committee of the Legal Profession Admissions Board (LPAB), which had 
overall responsibility for the conduct of the LPAB’s examinations and to make any provision 
of any in-house lecturing or other tuition for students undertaking LPAB examinations. This 
was subject to the subsequent initiation of a formal system of lecturing and tuition provided 
by the University of Sydney Law School in 1962.29 'It is obvious from the Bowen Report 
that the Bowen Committee was concerned at the lack of co-ordination between teaching and 
examination within the Extension Programme.30

20  Ibid 29.
21  Ibid.
22  Ibid 42.
23  Ibid 45.
24  Ibid 86.
25  Ibid.
26  Ibid 249.
27  Ibid 101-102.
28 Ibid 6. 
29  Ibid 155.
30  Ibid 156.
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The comments of the Bowen Committee were unsympathetic to all the arguments put 
forward by the state Attorney General’s Department for the retention of the Admission Boards 
system in the provision of legal education for future magistrates and court officials. 

In its view, there was a necessity for such a course to provide a system of legal education 
which taught ‘analytical skills, substantive legal knowledge, basic working skills such as library 
and research skills, the skill of communication, familiarity with the institutional environment 
and an awareness of the total non-legal environment.’31 In emphasising these requirements, the 
Bowen Committee considered that ‘the Admission Boards system has obviously fallen short in 
meeting these requirements.’32

F Practical Legal Training
The question of practical legal training does not appear to have generated the same amount of 
tension between the PLT Providers as that caused by the Bowen Committee and those involved 
in the provision of the Admission Boards system.

Until the establishment of the Bowen Committee, Articles had been the dominant form 
of practical legal training for solicitors in New South Wales. Its abolition (essentially) and 
replacement by formal training at the College of Law or the ANU Legal Workshop with 
subsequent restricted practice after admission to satisfy the requirement for in-service training 
appears to have been reasonably uncontentious. This part of the Bowen Report exhibits an 
understanding of the various problems involved in the introduction of practical legal training, 
the recent developments regarding clinical legal education, and how they might be evaluated 
within the context of this form of education.33 The Bowen Committee adopted a similarly 
rigorous approach to the practical training of barristers noting that the Barristers Admission 
Rules at that time did not prescribe any form of practical training.34

G Continuing Legal Education
At the time of the Bowen Report, the concept of Continuing Legal Education (CLE) was in 
the early days of its development. There were two additional factors mentioned in Chapter 9 of 
the Bowen Report which were prophetic to the development of the future of CLE. One was the 
recognition of the influence of the College of Law and the Regional Law Societies of the New 
South Wales Law Society on the conduct of such programmes,35 and the other was regarding 
the possibility of making CLEs a compulsory requirement of the annual certification of 
solicitors in New South Wales.36 The latter is now a compulsory requirement in most Australian 
jurisdictions.37

H Legal Paraprofessionals
The concept of the managing clerk or its successor, the ‘paralegal’, does not appear to have 
gained any status within the New South Wales legal jurisdiction, despite the view adopted by 
the Bowen Committee that there could be a role for paralegal professionals within New South 
Wales.38 However, it does appear to have received some recognition within Victoria, South 
Australia and Western Australia. 

31  Ibid.
32  Ibid.
33  Ibid 188-189.
34  Ibid 196
35  Ibid 213.
36  Ibid 214.
37  Ainslie Lamb and John Littrich, Lawyers in Australia (Federation press, 2007) 252.
38  Bowen Report, above n 5, 217.
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I Council of Legal Education
Throughout the Bowen Report, the Bowen Committee had been preoccupied with the 
establishment of a Council of Legal Education in New South Wales. Part of its concern was 
based on its belief that the teaching and examining functions of legal education should be 
the responsibility of an institution independent of the Supreme Court. The Bowen Committee 
reiterated its view by recommending that ‘a new body be established to be called the Council 
of Legal Education to take over the functions of determining educational qualifications for 
admission to practice now performed by the Admission Boards and the Joint Examinations 
Board.’39

J Conclusions and Recommendations of the Bowen Committee
The final and concluding Chapter 12 of the Bowen Report still maintained as its major premise 
a recommendation regarding the establishment of a Council of Legal Education.40 The fact 
that this recommendation was never adopted by the New South Wales Government might be 
regarded as a major failure of the Bowen Committee. The other recommendation which was 
ignored related to the phasing out of the Admission Boards system of examinations.

There is much to commend in the Bowen Report, particularly in its approach to the general 
concepts of legal training. This emphasised the recognition of ‘three essential components of 
training prior to admission to practice - a component of theoretical knowledge, a component 
of skills and practical knowledge and a component of professionalisation’,41 with an 
acknowledgement that ‘there is no fundamental reason why these components should be dealt 
with exclusively by one institution in the legal education process’.42 This reflects an enlightened 
approach to the development of these important aspects of legal training.

The Bowen Report also put into context the importance of admission to the legal profession 
being conditional on completion of an appropriate law degree.

The development and maintenance of a high standard for practical training was also a focus 
for the Bowen Report to ensure that a graduate would be able to develop the skills required of 
a practising barrister or solicitor so they would be ‘equipped with the skill necessary to serve 
the community properly’.43

Mention has already been made of the willingness of the Bowen Committee to discuss 
the challenge of supply and demand of lawyers, a factor which the earlier Martin Committee 
had chosen to ignore. With respect to the issue of legal employment, the Bowen Committee 
was concerned that some form of planning should take account of the future demands for, and 
supply of, lawyers.44 It also rejected any attempt to impose quotas at later stages of a student’s 
progress through legal training, and took the view that if there was to be any restriction on 
the numbers of lawyers then this should be done prior to potential students enrolling in law 
school.45

39  Ibid 228.
40  Ibid 241.
41  Ibid 242.
42  Ibid.
43  Ibid.
44  Ibid 247.
45  Ibid.
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V THE PEARCE REPORT

Although the Pearce Report46 was released as long ago as March 1987, it still retains a major 
influence on the ongoing development of Australian legal education today. The Pearce Report 
was commissioned in 1985 and submitted in 1987. The members of the Pearce Committee 
were47 Professor Dennis Pearce (Convenor),48 Professor Enid Campbell,49 and Professor Don 
Harding. 50

A Contents of the Pearce Report
The Pearce Report consists of four volumes.51 Volume 1 includes 48 recommendations to the 
Commonwealth Tertiary Education Committee (CTEC) and 64 principal suggestions to law 
schools. This volume focusses on the principal matters with which law schools are involved 
such as the aims and issues of law schools and legal education, teaching and its evaluation, 
graduate studies, teaching law to non-law students and continuing legal education.52

Volume 2 is concerned with some of the more variable aspects of law schools such as 
research and publications, services to the community, enrolments in law courses and access 
to law studies. It also deals with resources including law academics and the quality of legal 
education together with law school accommodation and equipment.53

In Volume 3, the Pearce Committee focussed on the practical matters with which law schools 
were concerned such as administration, law libraries, practical legal training and relationships 
between various legal education institutions such as the then Australasian Universities Law 
Schools Association (AULSA), now the Australasian Law Teachers Association (ALTA), 
meetings of Law School Heads (the predecessor to the Council of Australian Law Deans 
(CALD)), Australasian Law Students Association (ALSA) and the Australian Professional 
Legal Education Conference (APLEC) (the organisation representing practical legal training 
providers).54

Volume 4 is wholly devoted to a survey of recent Australian law graduates.55 This was 
carried out by a private organisation, MSJ Keys Young Planners Pty Limited (funded by the 
Law Foundation of New South Wales and the Victoria Law Foundation).56

The terms of reference for the Pearce Committee’s review are set out in Volume 1.57

Although they were particularly wide, they basically involved a consideration of the quality 
and economic efficiency of selected law schools incorporating their courses and systems 
together with a review of the suitability and feasibility of the aims of each law school in its 
provision for the discipline of law.

B The Nature of the Pearce Report
Any evaluation of the Pearce Report is aided by the fact that in 1988, John Dawkins, the 
then Commonwealth Minister for Education, Employment and Training, sought advice from 
the National Board of Employment, Education and Training (NBEET) on the development 
of a ‘plan for future discipline reviews … and arrangements for follow-up.’58 This led to the 
establishment of a working party which concluded in 1990 with a recommendation that ‘studies 

46  Pearce Report, above n 6. 
47  Ibid Liv.
48  Professor of Law, Australian National University.
49  Sir Isaac Isaacs Professor of Law, Monash University.
50  Professor of Law, University of New South Wales.
51  Pearce Report, above n 6, iv.
52  Ibid vol 1, 1–305.
53  Ibid vol 2, 306–712.
54  Ibid vol 3, 713–1010.
55  Ibid vol 4, 1–204.
56  Ibid 1.
57  Ibid vol 1, lii.
58  Craig McInnis, Simon Marginson and Alison Morris, Australian Law Schools after the 1987 Pearce Report (Centre Australian Law Schools after the 1987 Pearce Report (Centre Australian Law Schools after the 1987 Pearce Report

for Study of Higher Education, University of Melbourne, 1994) vii.
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to report on the implementation of recommendations arising from discipline reviews be carried 
out under the Evaluations and Investigations Program about three to five years after the 
completion of each review.’59 A major outcome of this recommendation was the commissioning 
by the Department of Employment, Education and Training in 1992 of an impact study to 
evaluate the effects, efficiency and effectiveness of the 1987 Pearce discipline review.60 Further 
assistance is afforded by the publication of a report, ‘Australian legal education a decade after 
the Pearce Report’ in 199761 and a summary of the effect of the Pearce Report by Samford and 
Blencowe, published in 1998. 62

Most commentators would agree with the statement that the Pearce Report was ‘the most 
comprehensive and significant investigation undertaken of Australian legal education.’63 Most 
matters of primary relevance to Australian legal education in 1987 are contained in Volume 
1 of the Pearce Report, which explained the challenges of teaching law as comprising ‘only 
2 methods of teaching adopted in Australian law schools which are mutually exclusive and 
mutually opposed to one another. They are labelled the expository or straight lecture method 
and the case, discussion or Socratic method.’64

The Pearce Report goes on to describe these forms of teaching, both objectively and in 
some detail, although the Pearce Committee’s preference was clearly against the expository 
method and in favour of casebook, discussion or Socratic teaching (and its development into 
the problem method). 

Another aspect of teaching law considered in Volume 1 of the Pearce Report is the 
identification of the following trends in legal education curriculum and teaching:

[t]he growth of the combined degree; the introduction of elective subjects; the use of small 
group teaching; attempts to introduce skills training; the provision of coursework higher 
degrees; and specialised focus in teaching and research.65

Volume 2 is principally concerned with research and publications. McInnis and Marginson 
emphasised the difficulties which the Pearce Committee faced with regard to the distinction 
‘between “legal research” carried out by lawyers in assisting clients, and academic research 
in law.’66 This required ‘[d]istinguishing between “doctrinal research” or legal scholarship 
which started from law as a given field of knowledge (law as the subject), from “non-doctrinal 
research” which had its starting point outside law and looked at the social, economic, political 
or cultural implications of legal practices (law as the object).’67

C The Macquarie Law School Issue
Of greatest interest to those who have taken notice of the influence of the Pearce Report on 
the future of Australian legal education are the two principal recommendations which appear 
in Volume 3. These relate to the problems which had given rise to a crisis in governance of 
the Macquarie Law School and a statement concerning the need for future law schools in 
Australia. 

Although it could be argued that the crisis within the Macquarie Law School was based 
upon ideological divisions between proponents of the Critical Studies Movement and those who 
supported a more traditional approach towards law teaching, the Pearce Report reported that such 
divisions were more deep-rooted: ‘This division is, unfortunately, not only ideologically based 
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213, 235.
62  Charles Samford and Sophie Blencowe, ‘Context and Challenges of Australian Legal Education’ in John Goldring, 

Charles Sampford and Ralph Simmonds (eds), New Foundations in Legal Education (Cavendish Publishing, 1998) 
5–6.

63  Clark, above n.61, 214.
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nor is it founded only on differences of view as to the appropriate basis for legal education … 
There are fundamental incompatibilities of personality in the law school.’68

Despite this unpromising account from the Pearce Committee and its view that the 
Macquarie Law School should be phased out, the law school did survive. However, it has to 
be noted that among the alternative remedies canvassed by the Pearce Report was a division of 
the Macquarie Law School on the basis that ‘those who are not ideologically prepared to pull 
together on the provision of such courses should be transferred to another school which can 
offer [similar]courses.’69 This referred to BA and BEc programmes which incorporated a wide 
range of law courses beyond the normal business law subjects. Although this recommendation 
had been rejected by a Macquarie University Review Committee appointed in 1978 to resolve 
the difficulties within the law school, it was eventually accepted as a remedy and introduced in 
2000 by the University.70

D A Restriction on Further New Law Schools
The other recommendation for which Pearce is still remembered is the statement that ‘we do 
not think that there will be the need for a new law school, except perhaps in Queensland.’71

What transpired very soon after the publication of the Pearce Report was contrary to this 
statement as, ‘an Avalanche of Law Schools’72 took place. In defence of the statement in the 
Pearce Report, a number of circumstances arose which could never have been anticipated by 
the members of the Pearce Committee. The principal reason was that contemporaneously with 
the publication of the Pearce Report, John Dawkins, the Federal Minister for Employment, 
Education and Training, introduced legislation that abolished the binary system which had been 
established by the Martin Report (as discussed above at III (A)). He replaced it with the merger 
and amalgamation of the then 19 universities and 69 CAEs in Australia to create a new single 
system of 36 universities by 1994. It is arguable that these reforms (‘the Dawkins Reforms’) 
created an expansion of universities and law schools which realised the expectation of more 
students wishing to study law.

E Conclusion: The Legacy
Where does this leave the Pearce Report in the history of Australian legal education? There 
can be no contradiction that, at its time, it was regarded as a major influence throughout 
Australian legal education, not only because of its comprehensive survey of legal education 
in 1987 but also because of its wide-ranging review of Australian law schools and its analysis 
of the many aspects of teaching and learning practised by them. Several commentators such as 
Clarke, McIniss and Marginson have emphasised some of the more intangible benefits which 
flowed from the Pearce Report to legal education generally. It encouraged greater co-operation 
between the law schools, especially through the then Committee (now Council) of Australian 
Law Deans, leading to the development of law as an academic discipline.73

VI THE AUSTRALIAN LAW REFORM COMMISSION REPORT, 
‘MANAGING JUSTICE’

The launch of the Australian Law Reform Commission Report No 89, Managing Justice: 
A Review of the Federal Justice System (the Managing Justice Report) by the Honourable 
Daryl Williams, the then Federal Attorney-General, on 17 February 2000, marked a significant 
achievement by the Australian Law Reform Commission. As the Commission stated, the 

68  Pearce, above n 6, 945.
69  Pearce, above n 6, 949.
70  John Touchie and Scott Veitch ‘The Decline of Academic Reason’ (1999) 24(1) Alternative Law Journal 26.Alternative Law Journal 26.Alternative Law Journal
71  Pearce, above n.6, 998.
72  David Barker, ‘An Avalanche of Law Schools: 1989 to 2013’ (Paper presented at the Legal History Interest Group, 

Australasian Law Teachers Association Conference, Australian National University, 1 October, 2013).
73  McInnis above n 58, 247.
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Managing Justice Report represented ‘[t]he culmination of a major four year inquiry which 
commenced with terms of reference directing the Commission to consider “the need for a 
simpler, cheaper and more accessible legal system.”’74 The Managing Justice Report closed 
with the affirmation that its ‘138 recommendations for reform cover such other matters as legal 
and judicial education, judicial accountability, lawyers’ practice standards and legal aid.’75

The Managing Justice Report had been preceded by a Discussion Paper in August 1999.76

At that stage, it was obvious that legal education was only contemplated as comprising a minor 
part of the review under a heading in DP 62: ‘Education, training and accountability’.77 The 
subsequent Managing Justice Report was widened to incorporate many more of the aspects of 
the federal judiciary system, the supply of legal services and the influence of all aspects of legal 
education. 

A Education, Training and Accountability
The relevant part of the Managing Justice Report devoted to legal education is that of ‘Education 
for the Legal Profession’. While noting that it had stated in DP 62 that the ‘requirements of 
higher educational qualifications is classically on the defining features of a profession’,78 the 
Commission now set a more challenging goal for the Managing Justice Report by stating that 
‘theory and practice in relation to the nature, shape, siting, funding and regulation of professional 
education is contingent and dynamic, and thus open to contest and controversy.’79

The Managing Justice Report proceeded to examine the changing patterns of legal education 
with a description of the manner in which current legal education was conducted, namely, 
‘[d]ivided into three relatively discrete stages, involving (1) academic training at a university; 
(2) subsequent practical training with both institution and in-service components; and 
(3) continuing education’,80 noting that these arrangements had originally been recommended 
in the Martin Report (discussed above).81

B Education for the Legal Profession
Most of that part of Chapter 2 which is entitled ‘Education for the Legal Profession’ is chiefly 
concerned with all aspects of academic training at a university, although the Managing Justice 
Report does acknowledge the ongoing presence of the LPAB Extension Course and the fact that 
at this time articled clerkships had not been completely replaced by Practical Legal Training 
(PLT) in some jurisdictions.82

While the Commission endeavoured to envisage an ‘emerging trend in Australia toward 
the teaching of generic “professional skills,”’ which it defined as ‘skills which will be needed 
in any subsequent legal practice,’ it acknowledged the current reaction within Australian legal 
education which had previously been identified in DP 62.83 The Commission had made a 
comparison with a major review of legal education in the United States in 1992 (the MacCrate 
Report),84 whereby ‘MacCrate would orient legal education around what lawyers need to be 
able to do, while the Australian position is still anchored around outmoded notions of what 
lawyers need to know.’85

74  Australian Law Reform Commission, Managing Justice: A review of the federal civil justice system (Media 
Release: 10 February 2000) 7.

75  Ibid 8.
76  Australian Law Reform Commission, Review of the federal civil justice system  Australian Law Reform Commission, Review of the federal civil justice system  Australian Law Reform Commission , Discussion Paper No 62 (1999) 

(DP 62).
77  Ibid 40.
78  ALRC No 89, above n 8, 114.
79  Ibid.
80  Ibid 115.
81  Ibid.
82  Ibid 117.
83 Ibid 118. 
84  Ibid 119.
85  ALRC No 89, above n 8, 120.
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C National Standards and/or Accreditation
Much of this part of the Managing Justice Report is taken up with a deliberation on whether 
there was ‘[a] need for national standards and/or accreditation?’86, and whether in support of 
this proposition there was a need for a body to oversee its activities, which the Managing 
Justice Report described as the Australian Council on Legal Education (ACOLE). 

A further recommendation, that all university law schools be subject to an ongoing 
quality assurance auditing process, was overtaken by the federal government’s introduction 
of successive forms of national auditing for quality of all university educational programs. 
Originally this responsibility fell to the Australian Universities Quality Agency (AUQA), but 
later became ‘[a]n area of responsibility of the higher education regulatory authority established 
in 2011, the Tertiary Education Quality and Standards Agency (TEQSA).’87

The only recommendation which was not expressly adopted either by state, federal or 
university authorities was the re-introduction of another national discipline review of legal 
education in Australia similar to that of the Pearce Review. 

D An Australian Academy of Law
Of all the recommendations contained within Chapter 2 the one which could be regarded a 
reflecting a major achievement of the influence of the Managing Justice Report must be the 
one which sought the establishment of an Australian Academy of Law (‘the Academy’), stating 
that it could ‘serve as a means of involving all members of the legal profession — students, 
practitioners, academics and judges — in promoting high standards of learning and conduct 
and appropriate collegiality across the profession.’88

Whilst President of the Commission, Professor David Weisbrot, convened a small group 
of leading law academics and led the discussion and negotiation whereby the Academy was 
able to come into existence in 2008, and for a short period, he acted as its temporary inaugural 
President. The fact that the Academy is recognised as a vibrant institution with approximately 
250 selected members owes much to the earlier foresight of the Commission and Professor 
David Weisbrot in particular.

E Conclusion
The final recommendation, under the heading ‘Education for the Legal Profession’, emphasised 
the importance of ‘[a]ll legal practitioners completing a program of professional development 
over a given three year period’89 as a condition of maintaining their current practising 
certificates. This reflects the current requirements of the Law Society of New South Wales (and 
has basically been adopted in various forms by other Australian jurisdictions).

VII REVIEW

Consideration of various reports on the development of legal education is a matter which reflects 
their effect over a long period. Except in such extreme cases as the introduction of the binary 
divide (the Martin Report) and its dissolution (the Dawkins Reforms), it is extremely difficult 
to measure exactly how many changes in legal education were influenced by the outcomes of 
the reports considered in detail in this paper. Nonetheless, these reports have had an impact. 
They mark an increasing involvement of government participation in legal education primarily 
at federal level, but also at state level, in the case of the Bowen Committee. 

This article’s consideration of these reports illustrates not only their effect on the formulation 
of government policy but also the approach adopted by the stakeholders, who could be regarded 

86  Ibid 121.
87  Julie Wells and Lin Martin, ‘Regulation’ in Gwilym Croucher, Simon Marginson, Andrew Norton and Julie Wells 
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as those with a direct link to legal education and the legal community generally. This approach 
can mean that, for example, stakeholders in the form of the Council of Australian Law Deans 
will take notice of the possibility of government intervention and setting standards for law 
schools — as anticipated in the Pearce and Managing Justice Reports — and forestall this by 
the introducing of their own scheme of self-regulation.

It should be recognised that Chapter 11 of the Martin Report (Legal Education) incorporated 
a review of the whole spectrum of legal education which existed at the time of the Martin 
Report, such as the roles of university schools of law, admission to practice, practical legal 
training, university law syllabuses and teaching, research and postgraduate work, the optimal 
size of law schools and a comparison with American legal education.90

The Bowen Report reflected a continuation of the change taking place as an outcome of the 
Martin Report. This was especially so with regard to the statements of the Bowen Committee 
relating to the consideration as to the types of lawyers which might be needed by the community 
in the future. The fact that the Bowen Committee recognised that legal education does not stop 
with admission to practice would resonate with today’s forward-looking educators. However, it 
would be acknowledged that there is a need for potential lawyers not only to develop a balanced 
view of community needs and work expectation but also to receive both a general education 
and inter-disciplinary training. 

In assessing the achievements of the Pearce Report, it was Professor David Weisbrot who 
concluded that ‘it is nevertheless true that the Pearce Report is the first important review, and 
comprehensive compilation of data on, Australian legal education, and will be the point of 
departure for all debate on legal education for some time.’91

Professor Weisbrot, in his subsequent role as President of the Commission, was responsible 
for the Managing Justice Report, which covered aspects of legal education. Under the heading 
of ‘Education, training and accountability’ this included not only education for the legal 
profession, but the ‘education and professional development for judges, judicial officers and 
tribunal members.’92 It endeavoured to expand the statement in DP 62 that ‘the requirements 
of higher educational qualifications is classically a defining feature of a profession’93 to a more 
challenging goal for the Managing Justice Report by stating that ‘[t]heory and practice in relation 
to the nature, shape, siting, funding and regulation of professional education is contingent and 
dynamic, and thus open to contest and controversy.’94

It is of course easier to acknowledge situations whereby the recommendations in a particular 
report were not acted upon. Such obvious examples would be the recommendation in the Pearce 
Report for the abolition of the Macquarie Law School or the Pearce Committee’s view that 
there should be no further law schools established in Australia other than the possibility of a 
further one in Queensland.

It could also be argued that the Pearce Report was intended to be part of a programme of 
national reviews incorporating a system of discipline assessment which McInnis and Marginson 
cite that the Australian Vice-Chancellors Committee considered ‘lacked clarity of purpose’,95

and if they ‘could not influence discipline change at the institutional level then it was unlikely 
that institutions would continue to cooperate.’96

Similarly, the rejection of the recommendation of the Managing Justice Report that a further 
national discipline review of legal education should be commissioned on the basis of the earlier 
Pearce Report, or the Bowen Committee’s recommendation that the LPAB Extension Course 
be abolished, are further examples of recommendations being ignored.

Nevertheless, close examination of the outcomes of these Reports would suggest that there 
the issues of legal education are timeless, and continue to manifest themselves in an ongoing 
way. 

90  The Martin Report, above n 4, 49–50.
91  David Weisbrot, Australian Lawyers (Longman Cheshire, 1990) 129.
92  ALRC N0 89, above n 8, 114.
93  Ibid.
94  Ibid.
95  McInnis, above n 59, 3.
96  Ibid. 
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HUMAN EMBRYONIC STEM CELLS: SCIENCE, 
LEGALITY AND ETHICS

TINA POPA*

ABSTRACT

Many scientific breakthroughs in human embryonic stem cell research have occurred in the 
past decade. Such research is beneficial because it has the ability to assist with treatment 
and prevention of degenerative diseases. Despite the benefits, the breakthroughs in stem cell 
research have also sparked debate in the community about the ethics of destruction of human 
embryos used in this research. Prompted by this debate, this paper undertakes an analysis of the 
regulatory framework of human stem cell research in Australia, and compares it with practices 
in two other common law jurisdictions, the United States and United Kingdom. A discussion 
of embryo ethics is undertaken, focusing on issues such as the right to life, paying women to 
donate eggs for research and the benefits of human reproductive cloning. The author adopts 
the position that regulation of stem cell research in Australia is mostly appropriate.  However, 
it warrants reform in some respects, specifically paying women to donate eggs, with a view to 
facilitating ongoing human embryonic stem cell research. 

I INTRODUCTION

Human embryonic stem cell research has gained increasing attention in the scientific community 
in the preceding decade because of the promise it may lead to medical breakthroughs and cure 
diseases. Embryonic cells have been hailed as the ‘holy grail’ of stem cells because they are 
pluripotent — they have an ability to differentiate into any other kind of cell in the human 
body.1 While the scientific research is justified on the basis that it holds ground-breaking 
medical potential, it is also confronted by ethical objections because it involves the destruction 
of embryos. In 2013, American scientists used a cloning technique to transfer genetic material 
from an adult cell into an egg cell to derive embryonic cells.2 Subsequently, American 
scientists used human embryonic stem cells to treat multiple sclerosis in mice.3 Most recently, 
Chinese scientists used human embryonic stem cells to reverse Alzheimer’s in mice.4 While 
these scientific breakthroughs are often greeted with enthusiasm, the destruction of human 
embryos in the research process attracts criticism and ethical objections. Prompted by the 
recent developments and public scrutiny, this paper addresses contemporary scientific, ethical 
and regulatory issues in embryonic stem cell research. Part II examines three types of stem 
cells (adult, human embryonic and induced pluripotent) involved in research and the scientific 
justification for using human stem cells for research. Part III considers the regulatory framework 
for human stem cell research by examining the legal position in Australia compared with the 

 * PhD Candidate and Sessional Law Lecturer, Graduate School of Business & Law, RMIT University.
 1 Loane Skene, ‘Recent Developments in Stem Cell Research: Social, Ethical and Legal Issues for the Future’ 

(2010) 17(2) Indiana Journal of Global Studies 211, 214. 
 2 Masahito Tachibana et al, ‘Human Embryonic Stem Cells Derived by Somatic Cell Nuclear Transfer’ (2013) 
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United States and United Kingdom. Part IV examines the ethical issues which arise with respect 
to human embryonic research, including paying women for egg donation. In conclusion, Part V 
points to the need for continuous reform in this rapidly changing field.

II THE SCIENCE OF STEM CELLS

A What is Human Stem Cell Research and Why Do We Need It?
Described as a ‘blank canvas’ of cells, stem cells have the ability to turn into more specialised 
cells in the body — skin, blood or muscle cells for example.5 Stem cells are created at all stages 
of human development and have the ability to multiply. There are different types of stem cells 
including adult stem cells, embryonic stem cells and induced pluripotent stem cells.6 Cells 
undergo several changes throughout their lifespan from being totipotent (most versatile and 
capable of developing into any cell type including placenta cells) to pluripotent (capable of 
developing into many different types of cells) to multipotent (limited in development) before 
becoming a specialised cell.7

Adult stem cells are found in organs and tissues in the human body, including bone marrow, 
blood, heart and liver. Their purpose is to replace the dead cells in the organ or tissue in which 
they are found.8 An adult stem cell is multipotent, meaning it is very limited in the cell types 
it can turn into. Thus a stem cell sourced from one body part such as bone marrow can only 
be used to create bone marrow cells, not heart or liver cells, for example.9 Adult stem cell 
therapy is frequently used to transplant bone marrow to treat leukaemia.10 Research on adult 
stem cells does not attract the same ethical criticism as embryo research because it does not 
involve destruction of embryos. However, the potential of adult stem cells for innovative 
medical discoveries is more limited. In addition, some types of adult cells are not available in 
large quantities for scientists to conduct stem cell research.11

Human embryonic stem cells (hES cells) derive from embryos in early stages of 
development.12 These cells are pluripotent, which means they can replicate to become any of 
a wide range of other types of cells: hES cells can differentiate themselves into three layers 
allowing them to develop into any of more than 220 cell types in the human body.13 Thus 
hES cells are very useful in research with the aim of curing diseases. Theoretically, instead of 
conducting an organ transplant, one could take a sick patient with a diseased organ and instead 
inject the patient with healthy cells to regenerate the diseased organ.14 There are additional 
benefits in replicating cells that do not replicate frequently. For instance, cells in the spinal 
cord do not regenerate easily.15 Accordingly, if a patient sustained spinal cord injury, hES cells 
could be differentiated into spinal nerve cells to heal the injury.16 Across a range of applications 
hES cells can be viewed as ‘special’, and thus contrasted with other cells, because they have 

 5 National Health and Medical Research Council, Stem cells, cloning and related issues (2013) <http://www.nhmrc.
gov.au/health-ethics/human-embryos-and-cloning/stem-cells-cloning-and-related-issues>.

 6 Ibid. 
 7 Christine Hauskeller and Susanne Weber, ‘Framing pluripotency: iPS cells and the shaping of stem cell science’ 
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 8 National Health and Medical Research Council, above n 3. 
 9 Skene, above n 1, 214.
10 Kyu Won Jung, ‘Perspectives on Human Stem Cell Research’ (2009) 220 Journal of Cellular Physiology 535, 
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potential to treat a variety of conditions including heart and liver disease, diabetes, Parkinson’s 
and Alzheimer’s diseases.17

While hES cells hold much hope for regenerative medicine, research that uses them is 
clouded in ethical controversy, because it involves the destruction of a human embryo which 
has the possibility of developing into a human. One of the methods used to develop embryonic 
cells is somatic cell nuclear transfer (SCNT), used interchangeably with the term ‘therapeutic 
cloning’. The process involves taking an adult cell from the human body (such as a skin cell), 
removing the nucleus from that cell and inserting it into an egg from which the nucleus has 
been removed. The egg is stimulated to form an embryonic cell.18 Therapeutic cloning can be 
contrasted with reproductive cloning, which involves implanting the embryo created through 
SCNT into a human uterus and allowing it to develop into a human or animal. In 1997 this 
process was used to clone the first animal, a sheep named Dolly.19

The third type of stem cell relevant to the discussion consists of induced pluripotent 
stem cells (iPS cells). These are adult cells reprogrammed to give them the pluripotency of 
embryonic cells. In 2006 Japanese scientists were able to produce pluripotent cells from an 
adult mouse skin cell. The process was refined in 2007, when Japanese and US scientists 
inserted viruses into a human adult cell to reverse its development.20 In 2015, scientists were 
able to reprogram adult skin cells to produce mini-kidneys.21 A recent study has highlighted 
the ability of pluripotent stem cells to be turned into embryos.22 The use of iPS cells is viewed 
as an ethical alternative to using hES cells because iPS cell research does not involve the 
destruction of human embryos. However, the drawback of iPS cells is their link to cancer. The 
manner in which this occurs is that iPS cells may retain a ‘memory’ of the original cell used for 
the reprogramming.23 Ultimately the incomplete cellular repogramming may cause the cells to 
become cancerous.24

Given that stem cells are contained in vital organs and tissues in the human body, research 
on them has been become increasingly important for various reasons. One of the main reasons 
for undertaking stem cell research is the potential to study and cure diseases and regenerate 
damaged organs by using healthy stem cells to replace damaged cells in the body.25 It also 
allows scientists to test drugs and medical treatments on cells developed from stem cells in 
order to ensure a drug’s safety prior to its being made available to the public.26 Arguably, if a 
product can be tested on a specific cell to which the product relates this ensures accurate and 
reliable results.27 A drug used to treat colon cancer would require a vast number of human colon 
cells for testing, and the cells for testing can be derived from stem cells.28 A further benefit of 
stem cell research is that it allows scientists to study cell differentiation and repair for potential 
genetic deficiencies during the human development stage.29 The benefits and use of stem cells 
will be addressed in further detail in Part IV of this article in the context of ethical issues.

17 Skene, above n 1, 213. 
18 National Health and Medical Research Council, above n 3.
19 Ian Wilmut et al, ‘Viable offspring derived from fetal and adult mammalian cells’ (1997) 385 Nature 810, 810. 
20 Kazutoshi Takahashi et al, ‘Induction of induced pluripotent stem cells from adult human fibroblasts by defined 
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22 Martin Pera et al, ‘What If Stem Cells Could Turn Into Embryos in a Dish?’ (2015) 12(1) Nature Methods 917.
23 Rachael Panizzo, ‘Setback in Non-Embryonic Stem Cell Use’, (2010) BioNews 2 August, 569 <http://www.

bionews.org.uk/page_67367.asp>; Erica Check Hayden, ‘The Growing Pains of Pluripotency’ (2011) 473 Nature
272, 273; Steve Connor, ‘Plan for non-embryo stem cell technique suffers setback’, The Independent (online), The Independent (online), The Independent
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II THE LEGAL FRAMEWORK

A The Australian Regulatory Framework
In 1997 the cloning of Dolly the sheep demonstrated to the public that cloning was no longer 
a matter of science fiction but rather a genuine scientific progression which would continue 
to advance. It became apparent that the cloning of a sheep could lead to the ability to clone a 
human, and that notion did not rest easily with some members of the public. The subsequent 
decade and a half witnessed rapid progress in the field of stem cell research and, as the 
scientific possibilities expanded, so did the need for legal intervention. In Australia prior to 
2002 there was no uniform legislation governing reproductive cloning or stem cell research.30

Only in Victoria, South Australia and Western Australia was there legislation governing 
assisted reproductive technology.31 The Infertility Treatment Act 1995 (Vic) governed the 
research that could be undertaken on embryos and people who could receive IVF treatment. 
It further provided for a licensing system for persons authorised to conduct IVF procedures.32

The legislation strictly prohibited the destruction of human embryos.33 The lack of legislative 
consistency posed practical problems because Victoria, South Australia and Western Australia 
had different legislative provisions, while states without legislation relied on guidelines 
published by the National Health and Medical Research Council (NHMRC). In addition, 
each of the three legislating states adopted a slightly different definition of cloning.34 In 2001, 
prompted by factors including the birth of Dolly the cloned sheep and the isolation of human 
embryonic cells, a House of Representatives Standing Committee on Legal and Constitutional 
Affairs conducted an inquiry and released a report which addressed the issues associated with 
research involving cloning techniques.35 The recommendations culminated in two pieces of 
federal legislation, the Prohibition of Human Cloning for Reproduction Act 2002 (Cth) (PHCR 
Act) and the Research Involving Human Embryos Act 2002 (Cth) (RIHE Act), with the states 
and territories adopting mirror acts.

The purpose of the PHCR Act was to prohibit human cloning and other equally undesirable 
practices. The RIHE Act permitted certain practices provided they were carried out under 
licence.36 The PHCR Act prohibited reproductive and therapeutic cloning, the creation of 
human–animal hybrid embryos and commercial trading of gametes or embryos.37 The RIHE 
Act prohibited research on excess embryos developed from Assisted Reproductive Technology 
(ART) unless a licence was obtained from the Embryo Research Licencing Committee of 
NHMRC.38 A requirement was imposed that the legislation be reviewed by 19 December 2005. 
A review was carried out by an independent Legislation Review Committee appointed by 
the Australian Government. The committee was chaired by former Federal Court justice, the 
Honourable John Lockhart, and became known as the Lockhart Committee. After extensive 
community consultations the Lockhart Committee published a report in December 2005. 
The report made 54 recommendations maintaining that the majority of prohibitions already 

30 Sonia Allan, ‘Regulatory design strategies and enforcement approaches for research involving human embryos and 
cloning in Australia and the United Kingdom – time for a change’ (2010) 32 Sydney Law Review 617, 620. 
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in existence should remain in place.39 One noteworthy recommendation proposed to allow 
the creation of embryos for research using SCNT for research, provided it was conducted 
under licence. A further recommendation proposed to allow the transfer of human somatic 
cell nuclei into animal eggs provided the transfer was carried out under licence. The Lockhart 
Committee’s recommendations were not accepted by the Federal Government. However, a 
private bill sponsored by Senator Kay Patterson resulted in a majority of Senate votes in favour 
of the amendments.40 It should be noted, however, that the recommendation of using SCNT 
in animal eggs was not accepted.41 The amendments were incorporated via the Prohibition of 
Human Cloning for Reproduction and the Regulation of Human Embryo Research Amendment 
Act 2006 (Cth), which required a review three years after commencement.Act 2006 (Cth), which required a review three years after commencement.Act 2006

In December 2010 an independent Legislative Review Committee chaired by the Honourable 
Peter Heerey, which became known as the Heerey Committee, conducted a review of the 
legislation.42 The Heerey Committee made 33 recommendations, which essentially provided 
that the PHCR Act and RIHE Act (as amended in 2006) should remain unaltered.43 The 
Australian regulatory framework implemented in 2002 and reviewed by the Heerey Committee 
in 2006 remains in force.In brief, the current legislative regime provides for criminal sanctions 
for prohibited conduct and promotes a licensing regime for certain research. Ultimately, the 
legislation is far more consistent than initial attempts to legislate in this field.

In Australia, the current regulatory framework provides that research on excess ART embryos 
(effectively research on spare embryos from women undertaking fertility treatment) is an offence 
unless authorised by licence.44 It is also an offence to use an embryo created by the fertilisation 
of a human egg by human sperm (which is not an excess ART) for any purpose other than 
ART treatment in a woman.45 However, creation of human embryos for research is permitted 
under licence provided this is achieved via means other than the fertilisation of a human egg by 
human sperm.46 In other words, a human embryo may be created via therapeutic cloning. The 
PHCR Act prohibits many practices that the public strongly opposes. These include placing 
a human embryo clone into the body of a human,47 developing a human embryo outside the 
body of a woman for more than 14 days,48 creating an animal–human hybrid embryo,49 placing 
a human embryo in the body of an animal or vice versa,50 and commercial trading in human 
embryos.51 The Australian legislative framework on cloning and stem cell research is far more 
effective now than the initial attempts to legislate by the states. The legislation is consistent in 
its application across Australia. It is comprehensive in that it regulates all important aspects 
of stem cell research and prohibits conduct which remains controversial with the public. In 
one sense the legislative regime may be described as conservative and prohibitive in nature, 
and this is apparent when compared with the United States and United Kingdom regulatory 
approaches.

39 Australian Government (2005), Legislation Review: Prohibition of Human Cloning Act 2002 and the Research 
Involving Human Embryos Act 2002, Reports, Canberra, December 2005.

40 Andrew Sinclair and Peter Schofield, ‘Human Embryonic Stem Cell Research: An Australian Perspective’ (2007) 
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41 Ibid; Then, above n 37, 2. 
42 Legislation Review Committee, Legislation Review: Prohibition of Human Cloning Act 2002 and Research 
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46 Ibid s 20(1). 
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B International Perspectives
Given that stem cell research and human cloning are international scientific issues it is useful to 
conduct a comparison of the Australian regulatory framework with international counterparts. 
To achieve this, an analysis of the United States and United Kingdom regulation with respect 
to stem cell research and human cloning is undertaken. The United States regulatory approach 
has been described as a ‘conservative’ and ‘decentralized system, with little regulatory control 
and high uncertainty’,52 while the United Kingdom is seen as more progressive despite being 
highly regulated.53

1 United States

The United States does not have an extensive legislative framework for embryo research and 
remains largely unregulated in this field. Instead, the focus seems to be on obtaining federal 
funding to conduct research.54 As a starting point, research on human embryos (whether spare 
embryos from ART or embryos created specifically for research) is not illegal in the United 
States, as there is no law prohibiting such conduct. The only situation in which human embryo 
research is prohibited is where a state has specifically legislated to impose such a prohibition. 
For example, Indiana and Michigan prohibit research on cloned embryos, Illinois prohibits 
research on live embryos and Louisiana prohibits research on in vitro fertilised embryos.55

In 1996, Congress introduced a ban, incorporated via an amendment known as the Dickey 
Amendment, prohibiting federal funding for the creation or destruction of a human embryo. 
In 2001, former United States President George W. Bush prevented the National Institute of 
Health from funding research on human embryonic cells by limiting funds to research on 
certain cell lines. Essentially, research could be conducted on non-embryonic stem cells and 
embryonic stem cell lines which were already in existence. In 2006 a bill attempting to loosen 
the federal funding restrictions was passed by the House of Representatives and Senate but 
vetoed by President Bush. On March 2009, by Executive Order, President Barrack Obama 
revoked the limitations on funding imposed by President Bush.56 Subsequently, the National 
Institute of Health guidelines were amended to allow federal funding for research on spare 
ART embryos.57 Accordingly, no federal funding is permitted for research which involves the 
creation of a human embryo. It should be noted that this does not affect research conducted by 
private organisations that are not bound by the restrictions. States are also not bound by the 
restrictions and are free to legislate in a permissive manner to expressly allow human embryo 
research. For example, California and New Jersey have statutes allowing therapeutic cloning.58

It is striking that there is no federal legislation prohibiting reproductive cloning. Theoretically, 
no law prevents the creation of a cloned human being provided one has the means to do so.

It is evident that the United States has avoided a prescriptive regulatory structure and 
instead favoured self-regulation by the private sector. From one perspective that may be viewed 
favourably because it allows science to develop without legislative confinement. If a private 
organisation is prepared to fund the research, it may lead to great scientific breakthroughs. 
The disadvantage, however, is that researchers who are dependant on federal funding will be 
deprived of the ability to undertake research which may lead to breakthroughs. Some authors 

52 Jody Schechter, ‘Promoting Human Embryonic Stem Cell Research: A Comparison of Policies in the United States 
and United Kingdom and Factors Encouraging Advancement’ (2010) 45 Texas International Law Journal 603. Texas International Law Journal 603. Texas International Law Journal

53 Ibid. 
54 Ibid 608. 
55 Ibid. 
56 Press Release, Office of the Press Secretary, White House, Remarks of President Barack Obama – As Prepared for 

Delivery: Signing of Stem Cell Executive Order and Scientific Integrity Presidential Memorandum (9 March 2009) 
< http://www.whitehouse.gov/the_press_office/Remarks-of-the-President-As-Prepared-for-Delivery-Signing- of-
Stem-Cell-Executive-Order-and-Scientific-Integrity-Presidential-Memorandum/>.

57 National Institute of Health, Guidelines on Human Stem Cell Research (7 July 2009) <http://stemcells.nih.gov/
policy/pages/2009guidelines.aspx>.

58 Schechter, above n 52, 614. 
59 Ibid 609. 
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have also identified absurd consequences which may arise. For instance, a federally funded 
institute can lose funds because a privately funded scientist used the wrong refrigerator to store 
embryos for research which does not comply with the guidelines.59 These inconsistencies may 
prevent the United States leading international stem cell developments. On the other hand, 
there is a risk that lack of stringent regulation may lead down the slippery slope of human 
cloning, which is unlikely to be acceptable to the general public.

2 United Kingdom

The United Kingdom adopts a similar regulatory approach to that in Australia, in the sense 
that it clearly outlines acceptable and prohibited conduct in the field of stem cell research and 
cloning. However, there are some differences which lead to the United Kingdom having a more 
permissive stance on some matters. Unlike the United States, the United Kingdom legislature 
has consistently been in favour of permitting embryonic stem cell research.60 Following the 
birth of the first IVF baby in 1978, a government committee known as the Warnock Committee 
was commissioned in 1982 to conduct an enquiry into human fertilisation and embryology. 
Its report was released in 1984.61 The Warnock Committee was in favour of allowing research 
on human embryos provided a regulatory body was created to monitor such research. As a 
result the Human Fertilisation and Embryology Act 1990 (UK) was passed, and the Human 
Fertilisation and Embryology Authority was established as a licensing authority to oversee the 
research. In 2007 a major review of the 1990 legislation was conducted, resulting in the Human 
Fertilisation and Embryology Act 2008 (UK), which amended the 1990 Act. The current law 
allows research under licence on excess ART embryos and embryos created specifically for 
research (whether by SCNT or by the fertilisation of a human egg by human sperm) provided 
they are outside the human body. Research on embryos older than 14 days is not permitted.62

Although therapeutic cloning is permitted, reproductive cloning is prohibited under the Human 
Reproductive Cloning Act 2001 (UK). Interestingly, the 2008 amendments permit the insertion 
of restricted amounts of animal cells into human cells for the purpose of research. However, 
the creation of a ‘true hybrid’ involving the fertilisation of a human egg with animal sperm or 
vice versa is prohibited.

3 International Society for Stem Cell Research

In a discussion comparing the Australian position to international regulatory perspectives on 
stem cell research, reference must be made to guidelines developed by the International Society 
for Stem Cell Research (ISSCR). The ISSCR is a team of experts in science, medicine, ethics 
and law from 14 countries, formed to address cultural, political, legal and religious issues 
arising from stem cell research.63 In 2006, the ISSCR published Guidelines for the Conduct 
of Human Embryonic Stem Cell Research. In relation to human cloning, the ISSCR position 
is that human cloning should be prohibited.64 The guidelines recommend that all experiments 
involving hESC research or incorporation of human cells into animal chimeras should be strictly 
monitored by an oversight body.65 The guidelines divide research into three separate categories. 
Category 1 covers permissible research on existing stem cell lines. Category 2 covers research 
which is only permissible if it is subject to review by a specialised body, and includes scientific 
research which requires greater justification. Category 3 outlines research which should not be 
conducted. The prohibited research in category 3 is divided into three subcategories: (1) Any 
post-fertilisation human embryos that might manifest human organismal potential for longer 
than 14 days or until formation of the primitive streak begins; (2) Research in which any 
products of research involving human totipotent or pluripotent cells are implanted into a human 

60 Ibid 614. 
61 Allan, above n 30, 619. 
62 Human Fertilisation and Embryology Act 1990 (UK), s 3. 
63 International Society for Stem Cell Research, Guidelines for the Conduct of Human Embryonic Stem Cell Research

(21 December 2006) < http://www.isscr.org/docs/default-source/hesc-guidelines/isscrhescguidelines2006.pdf>.
64 Ibid guideline 6.1
65 Ibid guideline 8.1
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or non-human primate uterus; and (3) Research in which animal chimeras incorporating human 
cells with the potential to form gametes are bred to each other.66 The guidelines recognise the 
need for scientific research to progress, and as this occurs new ethical challenges and regulatory 
issues will arise. The guidelines may be described as liberal because although they take ethical 
concerns into account and project a firm stance on prohibited conduct, they place strong 
emphasis on the need for an evolving regulatory approach to keep up to date with scientific 
development.

III EMBRYO ETHICS

The regulation of hESC research would not be contentious if there were no underlying ethical 
issues. This section of the article will address the most common ethical objections which arise 
in the context of hESC, including the right to life and destruction of embryos, payment for eggs 
provided for research, and human cloning, along with the argument that hESC is redundant 
in light of iPS cells. Each issue will be discussed in detail and reasons will be provided as to 
why the ethical issues do not create a strong enough reason to prevent hESC research from 
being undertaken. The ethical issues are particularly relevant in light of recent media coverage 
relating to stem cells being derived from a cloned embryo. In May 2013 it was announced 
that US scientists had created, from an adult skin cell, a cloned human embryo out of which 
embryonic stem cells were extracted.67 Scientists used SCNT and took the nuclei from a human 
skin cell and transferred it into a human egg cell whose nucleus had been removed. The process 
created a cloned human embryo from which embryonic stem cells almost genetically identical 
to the person who provided the skin cells could be derived.68 The media headlines varied in 
their reporting approaches: some focused purely on factual reporting,69 some on the medical 
breakthrough perspective,70 while others appealed to the public’s fear that the breakthrough 
may lead to human reproductive cloning.71 This recent scientific development (together with 
others referred to in this article) and the media coverage surrounding these developments have 
once again made discussion of the ethics of stem cell research relevant.72

A The Right to Life and Destruction of Embryos
One of the most ethically controversial issues which arises with respect to stem cell research is 
that SCNT involves the creation and destruction of a human embryo for research purposes. For 
some the destruction of a human embryo is the equivalent of destruction of human life.73 That 
argument is based on the potential of an embryo to develop into a human being, which makes 
an embryo different from other cells in the body.74 Strong opposition comes from members of 
the religious communities, particularly the Catholic Church, which believes that human life 

66 Ibid guideline 10.3. 
67 Nicky Phillips, ‘Breakthrough: stem cells from a cloned embryo’, The Age (online), 16 May 2013 <http://www.

theage.com.au/technology/sci-tech/breakthrough-stem-cells-from-a-cloned-embryo-20130515-2jmwp.html>.
68 Ibid. 
69 Ian Sample, ‘Human embryonic stem cells created from adult tissue for first time’, The Guardian (online), 16 May 

2013 <http://www.guardian.co.uk/science/2013/may/15/human-embryonic-stem-cells-adult-tissue>.
70 Daniela Ongaro and Fiona Macrae, ‘Stem cell research breakthrough in the US celebrated in Australia’, Herald 

Sun (online), 17 May 2013 <http://www.heraldsun.com.au/news/national/stem-cell-research-breakthrough-in-the-
us-celebrated-in-australia/story-fndo317g-1226644816352>; James Gallagher, ‘Embryonic stem cells: Advance 
in medical human cloning’, BBC News (Online), 15 May 2013 <http://www.bbc.co.uk/news/health-22540374>; 
Nicky Phillips, ‘One giant step for humankind’, The Sydney Morning Herald (online), 18 May 2013 <http://www.
smh.com.au/technology/technology-news/one-giant-step-for-humankind-20130517-2jrvn.html>.

71 Fiona Macrae, ‘New spectre of cloned babies: Scientists create embryos in lab that “could grow to full term”’, 
Daily Mail (online), 15 May 2013 < http://www.dailymail.co.uk/sciencetech/article-2324970/New-spectre-cloned-Daily Mail (online), 15 May 2013 < http://www.dailymail.co.uk/sciencetech/article-2324970/New-spectre-cloned-Daily Mail
babies-Scientists-create-embryos-lab-grow-term.html>.

72 See for instance Anna Salleh, ‘Stem cell experts urge ethical debate over embryo creation’, ABC News (online), 
13 October 2015 < http://www.abc.net.au/news/2015-10-13/stem-cell-experts-urge-ethical-debate-over-embryo-
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73 Takagi, above n 13, 65. 
74 Ibid. 



HUMAN EMBRYONIC STEM CELLS: SCIENCE, LEGALITY AND ETHICS

115

begins with fertilisation.75 While all religious beliefs should be respected, one may argue that 
religion does not have a place in scientific research. Embryos are formed in vitro (outside of 
a living organism) and unless they are implanted in a human uterus do not have potential to 
develop into a human being. It is accepted that as part of in vitro fertilisation (IVF) procedures 
couples may have excess embryos which are frozen and subsequently discarded or donated to 
research. In other words, embryos are regularly discarded as part of the IVF process, and this 
seems to be acceptable because it is seen as helping couples who would not normally be able to 
have children be able to do so. Similarly, the creation and destruction of human embryos may 
be defended on the basis that hESC research has potential to treat conditions or cure diseases 
for thousands of living people, which leads to questions of whether destruction of embryos is 
justified on the premise it will do good to a great number of people. This is a clearly utilitarian 
theory.76 However, some may object to that theory on the basis that respect for life and human 
dignity should be valued above all. Ultimately it is difficult to support an argument based 
on religion when science offers potential for medical cures which could lead to life-saving 
procedures.

B Payments for Eggs
If scientists are permitted to continue undertaking hESC research, then a constant supply 
of eggs will be needed.77 The concern is that eggs obtained from IVF treatment or through 
altruistic donation will not be sufficient and will lead to egg shortages, which may in turn 
cause organisations to exploit poor or vulnerable women by offering payment for eggs.78 This 
is a contentious issue that has attracted much debate and discussion.79 It is also particularly 
relevant, given a position statement issued by the ISSCR released in March 2013 which 
recommended that paying women to donate eggs is ethically justifiable if the payment is a 
form of compensation to the woman for undertaking the process of egg donation rather than a 
payment for the eggs.80 In Australia, it is currently an offence to offer valuable consideration for 
the supply of an egg, sperm or embryo.81 The United Kingdom in 2009 amended their legislation 
to allow payment to egg donors for reasonable expenses associated with the donation82 and in 
2011 increased the payment to £750 for each cycle of donation to accommodate a demand for 
eggs.83 The United States does not regulate payment for eggs at federal level, but in 2009 New 
York became the first American state to allow the use of public funds for payment of eggs 
donated for research.84

Continuing hESC research in Australia will undoubtedly require an ongoing supply of 
eggs and a financial incentive should be given to women to donate eggs. Egg donation can 
be contrasted to other altruistic donations for therapeutic or research purposes (such as blood, 
organ or tissue donation) because it is an invasive surgical procedure.85 Similarly, egg donation 
can be contrasted with sperm donation, which is a far quicker process and does not involve any 
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76 T Hope, J Savulescu and J Hendrick, Medical Ethics and Law: The Core Curriculum (Churchill Livingstone, 
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invasive procedures. Altruistic egg donation is far rarer than blood or sperm donation because 
the egg donation process is onerous, painful, and may contain risks which are not as yet known. 
The donor must take drugs to suppress the menstrual cycle and receive daily injections for 
weeks to stimulate the production of eggs. This stimulation of eggs also risks exposing the 
donor to ovarian hyperstimulation syndrome,86 and drugs taken by women can produce very 
unpleasant side effects including bleeding, cramping and mood swings.87 Other suggested risks 
associated with this process have not been fully established, including long-term side effects 
of the drugs, a potential risk of early menopause and a risk that that drugs contribute to uterine 
cancer.88

Those opposed to paying women for egg donation argue that it would exploit vulnerable 
women, that it would set a precedent for a black market for organs and that it would lead 
to commodification of eggs. These are valid arguments, but if payment for egg donation is 
regulated then it will prevent, or at least deter, black market trade or exploitation of women. 
That is the position that Australia should be adopting and it is hoped that the ISSCR position 
and statement and New York decision may have some influence on the Australian legislature. 
Further, some may argue that payment for egg donation is akin to payment for surrogacy or 
the donation of organs. Arguably, these can be differentiated because surrogacy involves a 
long-term commitment and emotional involvement, and the donation of organs involves an 
altruistic donation of an organ that can never grow back. Finally, advocating prohibition of 
hESC research solely because there is a fear it would lead to exploitation of women in obtaining 
eggs for research is not persuasive, since appropriate oversight by ethics committees to monitor 
recruitment procedures and consent forms can address the issue.89

C Human Reproductive Cloning
A controversial feature of hESC research is that it opens up the doors to human reproductive 
cloning. The subject raises significant ethical backlash from the public because cloning 
is perceived to be undesirable and unacceptable. One reason the public is so firmly against 
human reproductive cloning may be a fear of the unknown. Unless a person has a thorough 
understanding of the scientific principles behind hESC research, it is probable that their source 
of information pertaining to cloning may be mainstream sources of media or movies. It is 
therefore unsurprising that even the mere possibility that scientists could create a human clone 
invokes fear. For instance, the Herald Sun reports that there is ‘little to stop a rogue scientist 
copying their work to try and clone humans’.90 The Sydney Morning Herald quotes CSIRO’s Sydney Morning Herald quotes CSIRO’s Sydney Morning Herald
Andrew Laslett describing SCNT as being ‘at a very similar stage where you could implant it 
back into a surrogate and theoretically get a human’.91 Dr David King, from campaign group 
Human Genetics Alert, calls for an international legal ban on all human reproductive cloning 
and states that even the publishing of the recent research is ‘irresponsible in the extreme’.92

There are also many other objections to human reproductive cloning, namely that it defies 
human individuality, that it attracts great potential for abuse and that the cloned human may 
have significant health risks.93 One significant benefit of human reproductive cloning is that 
it can support research with therapeutic purposes. Thus Professor Julian Savulescu argues 
that it is morally justifiable to employ cloning techniques to provide cells, tissues or organs 
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for therapy.94 If cloning could be used either to treat genetic diseases or even to prevent life-
threatening diseases occurring, then the benefits far outweigh the risks.

Another important benefit employs a different type of human reproductive cloning with 
the aim of assisting couples to have children. Professor Loane Skene argues that if it could 
be established that it is safe for a cloned child to be born, this may eventually enable infertile 
couples to have a genetically related child,95 and this is a further justification for ongoing 
support for scientific research in this field.

D ESC v iPS Cells
Since the discovery of iPS cells, opponents of hESC research have argued that there is no 
longer a need for research on embryos when iPS cells present as a more ethically acceptable 
alternative.96 Dr David van Gend is one such opponent who has argued that cloning is 
unnecessary in light of the 2007 breakthrough by Japanese scientist Shinya Yamanaka with 
respect to cellular reprogramming.97 Dr van Gend describes the use of iPS cells as ‘marvellous 
science’ which does not attract the same social and ethical stigma associated with the creation 
and destruction of embryos.98 Dr van Gend continues his criticism of hESC research by posing 
two questions: why use embryos when iPS cells can be used instead, and why use iPS cells 
when adult stem cells can be used instead?99

However, iPS cells are a relatively new finding and are not without risks. Recent studies 
have shown that iPS cells retain a ‘memory’ of the original adult cell used for the cellular 
reprogramming.100 The concern is the retention of memory and lack of complete cell 
reprogramming may cause the cells to become cancerous.101 Further, iPS cells have been 
described as being ‘inferior to cloned embryonic stem cells in a similar way a plastic watch 
cannot compare with a Swiss-made timepiece’.102 Some authors have argued that adult stem 
cell research is not a substitute for hESC research nor vice versa, and that the two fields of 
research should be treated separately.103 Both hESC and iPS cell research have scientific and 
medical potential and it is too soon to dismiss either method. Instead, focus should be on 
facilitating both types of research to allow studies of the benefits and risks of both methods to 
be discovered.

E Legislative Reform and the Future of Stem Cell Research
The discussion of embryo ethics has demonstrated that research on human embryos is a 
contemporary and controversial issue. The Australian legislature has recognised this and 
attempted to address community concern with the enactment of the PHCR Act and RIHE 
Act. The legislation should be viewed favourably because it provides a comprehensive, 
uniform regime of federal legislation adopted by the states. It clearly delineates prohibited and 
acceptable conduct, which eliminates the kind of confusion and uncertainty experienced in the 
United States. Regulatory coherence is desirable, according to theories of law that supports the 
proposition that political and social considerations influence the design and implementation 
of regulation.104 Accordingly, research on human embryos warrants regulatory intervention to 
protect research integrity and to avoid misuse. This will strike a balance between permitting 
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freedom of research and avoiding harm. A coherent regulatory framework will avoid the negative 
effects experienced in countries such as South Korea that lack regulation. A prime example 
is the controversy involving Woo-Suk Hwang, a South Korean scientist, who fraudulently 
claimed to have cloned human embryos. The human eggs sourced for his research involved 
serious comprises of research ethics and integrity, as it was discovered that the women who 
donated eggs did not give proper consent and were paid cash incentives to provide eggs.105

However, a matter which requires specific legislative reform is paying women to donate 
eggs to allow stem cell research to continue.106 Professor Skene has highlighted not only the 
current need for human eggs for scientific research, but that compensating women for egg 
donation may increase the number of eggs available for research.107 Some jurisdictions such as 
the United Kingdom and the state of New York have recognised this and legislated in favour of 
payment. This is the position which, I argue, should be adopted in Australia.

IV CONCLUSION

The last fifteen years have seen tremendous scientific progress in the field of biomedicine. 
The scientific breakthroughs and developments have opened many doors for treatment and 
prevention of degenerative diseases. Simultaneously, these developments have sparked ethical 
and moral questions about the legitimacy of treatment made possible through the destruction of 
human embryos. There are no simple answers to these questions, and undoubtedly the debate will 
continue to be influenced by scientific, political and religious views. This paper has examined 
the Australian law on hESC research compared with international perspectives. The conclusion 
arrived at is that the Australian law for the most part is appropriate but that it requires ongoing 
reform, particularly with respect to paying women to donate eggs for research. 
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ATO ACCESS POWERS — ANOTHER 
LOST OPPORTUNITY

ROBIN WOELLNER*

I INTRODUCTION

Section 263 of the Income Tax Assessment Act 1936 (Cth) (ITAA) and its predecessorsIncome Tax Assessment Act 1936 (Cth) (ITAA) and its predecessorsIncome Tax Assessment Act 1936 1 operated 
for almost a century as a key element in the ATO’s investigative armoury, providing the ATO 
with full and free access at all times to all buildings, places, books, documents and other papers 
for any of the purposes of the ITAA 1936.

Historically, s 263 was the most frequently used ATO investigative tool before the Treasury 
Legislation Amendment (Repeal Day) Act 2015 (Cth) consigned it to the dustbin of history, and 
replaced it with s 353-15 in Schedule 1 of the Taxation Administration Act 1953 (Cth) (TAA),2

which now provides a central access power for virtually all federal taxation legislation.
The Explanatory Memorandum to the Repeal Day Act stated:Repeal Day Act stated:Repeal Day Act

The amendments … do not alter the intended operation of the provisions as they apply to 
the administration and operation of the taxation law. The amended TAA 1953 provisions are 
merely a rewrite and consolidation of the provisions being repealed.

However, while s 353-15 is in similar terms to former s 263, there are differences which 
may go beyond a mere rewrite. This issue is discussed below.

Significantly, the installation of a (minimally) amended s 353-15 in place of s 263 represents 
yet another lost opportunity to improve the clarity and effective operation of a crucial weapon 
in the ATO’s arsenal. Such an improvement would have been beneficial, because while s 263 
operated effectively in most situations, analysis in 20053 suggested that it was a second-best 
provision, with a number of improvements that could easily be made in order to deal with 
potential problems and provide greater clarity and certainty for taxpayers and ATO alike.

As was said in 2005:

given the key role of sec 263 in the Commissioner of Taxation’s investigative arsenal, we 
should try to minimise uncertainty, delay and expense where this is feasible — i.e., we should 
not leave important issues unresolved if they can be clarified by simple amendments. Indeed, 
given that various other jurisdictions both inside and beyond Australia have introduced 
provisions to deal with these issues, it is more than a little puzzling that [the ATO] seems so 
reluctant to consider introducing similar provisions [in s 263].4

However, until the recent introduction of s 353-15, the only action that had been taken 
in many decades to improve s 263 were amendments introduced in 1987 to overcome the 
High Court decision in O’Reilly v State Bank of Victoria.5 Ironically, while solving one set of 
problems, these amendments introduced fresh difficulties, in the form of the central but fuzzy 
concept of an ‘occupier’ (discussed below).

* Adjunct Professor, James Cook University and the University of New South Wales.
1 The history of s263 was traced by French J (as he then was) in Citibank Ltd v FC of T 89 ATC 4268, 4286–7.
2 Sec 353-15 has been in the TAA for some time, in a slightly different form.
3 R Woellner, ‘Section 263 powers of access — why settle for second-best?’ (2005) 20 Australian Tax Forum, 365, 

366.
4 Ibid.
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It is important, therefore, to analyse s 353-15 to evaluate the extent to which it is an 
improvement on s 263, and whether any additional elements could be introduced which would 
significantly enhance its effectiveness.

In approaching this issue, ATO officials are inclined to suggest that Parliamentary time is 
scarce and needs to be reserved for ‘more important’ areas, and that in any event there is no 
need to amend the access provisions because problems rarely arise in practice.

However, access powers are a crucial part of the ATO’s armoury, because unless the ATO 
can obtain timely and accurate information about a person’s tax position, it will not be able to 
accurately assess them. Moreover, while disputes about access may be infrequent, when they 
do occur, they can occupy enormous amounts of ATO time and expertise, and incur substantial 
expenses in government and private sector legal costs as cases wend their way over a period of 
years through the Federal Court and perhaps to the High Court, with uncertainty reigning in the 
interim. The experience in relation to legal professional privilege is an example of this. 

Accordingly, as Eisenstein has noted, ‘legislation by litigation’ is to be avoided where 
possible, because it is serendipitous (it depends on a suitable case arising for decision), 
expensive (particularly in the Federal and High Courts), slow (there may sometimes be years 
between the initial hearing and the final appeal),6 and risky (judges sometimes ‘get it wrong’, 
from the ATO or government perspective).

A particular problem with legislation by litigation is that, at the end of years of extended and 
expensive litigation, the government may be forced to intervene anyway to amend legislation in 
order to overcome court decisions which it sees as adverse, or which expose flaws in existing 
legislation. This occurred for example in 1987 in O’Reilly,7 where the High Court held, in 
relation to an earlier version of s 263, that while a person could not obstruct an ATO auditor obstruct an ATO auditor obstruct
(investigator) in the performance of their duties, there was no obligation to positively assist the 
auditor. This forced the legislature to intervene and introduce sub-secs 263(2) and (3) in 1987, 
some 4 years after the High Court decision.

II BALANCING THE POLICY FACTORS

In approaching the question of whether or not the legislature should adopt suggested changes 
to s 353-15, it is important to bear in mind that such provisions need to balance two competing 
policy factors:
1. Investigative provisions such as s 353-15 involve significant interference with the personal 

liberty and privacy of those affected, since they empower the ATO to obtain forced access 
to confidential information about taxpayers, with a penalty imposed on those who do not 
cooperate.

2. On the other hand, income tax is the Commonwealth Government’s main source of revenue 
and is vital to the effectuation of its policies and programmes. Accordingly, it is crucial that 
the ATO be able to obtain adequate and timely information on tax issues in order to ensure 
that the correct amount of tax is paid, in a context where it is ‘notorious that many and 
varied devices are employed to avoid … [paying] tax, so that the ATO requires ‘power to 
make wide ranging enquiries to investigate whether tax is due’.8

Balancing these competing policies can be difficult, particularly in a sensitive area such as 
access to confidential taxpayer information.

5 83 ATC 4156.
6 I Eisenstein, ‘Some Iconoclastic Reflections on Tax Administration’ (1945) 58 Harvard Law Review LVIII (4) 4, 

477. 
7 Above n 2.
8 Grant & Ors v DFC of T 2000 ATC 4649, 4652 (Black CJ, Merkel and Finkelstein JJ).Grant & Ors v DFC of T 2000 ATC 4649, 4652 (Black CJ, Merkel and Finkelstein JJ).Grant & Ors v DFC of T
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III A COMPARISON OF TERMINOLOGY: S 263 AND S 353-15
The former s 263 provided that:

(1) [Commissioner or authorised officer to have full and free access] The Commissioner, 
or any officer authorised by the Commissioner in that behalf, shall at all times have full and free 
access to all buildings, places, books, documents and other papers for any of the purposes of 
this Act, and for that purpose may make extracts from or copies of any such books, documents 
or papers.

(2) [Officer must produce written authority upon request] An officer is not entitled to 
enter or remain on or in any building or place under this section if, on being requested by the 
occupier of the building or place for proof of authority, the officer does not produce an authority 
in writing signed by the Commissioner stating that the officer is authorised to exercise powers 
under this section.

(3) [Occupier to provide assistance] The occupier of a building or place entered or proposed 
to be entered by the Commissioner, or by an officer, under subsection (1) shall provide the 
Commissioner or the officer with all reasonable facilities and assistance for the effective 
exercise of powers under this section.

Penalty: 30 penalty units.

The amended s 353-159 provides that:

(1) For the purposes of a taxation law, the Commissioner, or an individual authorised by the 
Commissioner for the purpose of this section:

a. May at all reasonable times enter and remain on any land, premises or place, and
b. is entitled to full and free access at all reasonable times to any documents, goods or other 

property; and
c. may inspect, examine, make copies of or take extracts from, any documents; and
d. may inspect, examine, count, measure, weigh, gauge, test or analyse any goods or other 

property and, to that end, take samples.

(2) An individual authorised by the Commissioner for the purpose of this section is not 
entitled to enter or remain on any land, premises or place if, after having been requested by the 
occupier to produce proof of his or her authority, the individual does not produce an authority 
signed by the Commissioner stating that the individual is authorised to exercise powers under 
this section.

(3) You commit an offence if:

a. you are the occupier of land, premises or place; and

b. an individual enters, or proposes to enter, the land, premises or place under this section; 
and

c. the individual is the Commissioner or authorised by the Commissioner for the purposes of 
this section; and

d. you do not provide the individual with all reasonable facilities and assistance for the 
effective exercise of powers under this section.

[Subsection (4) observes that strict liability applies to paragraphs (3) (a) and (c), and the note 
to that subsection points out that strict liability is dealt with in section 6.1 of the Criminal 
Code].

Penalty: 30 penalty units

Note 1: Chapter 2 of the Criminal Code sets out the general principles of criminal 
responsibility.

9 The former s 353-15(1) provided: ‘For the purposes of an indirect tax law, the MRRT law or the Division 293 tax 
law, the Commissioner …’.
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A Preliminary Observations on s 353-15 
There are a number of differences between the wording of s 263 and s 353-15, and an issue may 
arise under the Acts Interpretation Act 1901 (Cth) as to whether s 15AB of that Act can apply 
to enable reference to be made to extrinsic materials such as the Explanatory Memorandum to 
the amending Act10 to clarify the intended meaning of the terms in s 353-15. Significantly, such 
extrinsic materials cannot be used to contradict the clear meaning of the text,11 and s 15AB does 
not guarantee that a court will adopt a ‘favourable’ or purposive interpretation.12

Against that background, the main differences between the two provisions are as follows.
First, s 353-15 (1) extends the operation of the section to ‘the purposes of a taxation law’, 

whereas s 263 was limited to ‘any of the purposes of this Act’ (the ITAA36). This means 
that s 353-15 will apply to any ‘taxation law’ as defined in s 995-1 of the ITAA97 — which 
covers ‘(a) an Act of which the Commissioner has the general administration; or (b) legislative 
instruments made under such an Act …; or (c) the Tax Agent Services Act 2009 or regulations 
made under that Act’. This is a sensible amendment which positions s 353-15 as the central 
provision applying the same access powers to virtually all federal taxation laws (including 
income tax and CGT, FBT and GST), thus ensuring a consistent application of the powers 
across different legislation.

Second, s 353-15(1)(a) and (b) specifically limit the time for exercise of the power of access 
to ‘all reasonable times’. This is again a sensible amendment which makes it clear that the 
power is limited to (all) ‘reasonable times’ — though this was the preferable interpretation of 
s 263 in any event.13

Issues will remain as to what are ‘reasonable hours’ in a particular instance, given that this 
will depend on the context in which an auditor seeks to use the access power. For example, 
times which are reasonable when seeking access to a nightclub may not be reasonable when 
seeking access to a doctor’s surgery. 

Third, s 353-15(1)(a) grants access to ‘any land, premises or place’, whereas s 263 referred 
to ‘all buildings, places …’. Once again, the use of different terminology raises the question of 
whether the two phrases actually cover the same area. It seems likely that these terms will cover 
much the same ground, though the issue will no doubt be determined in due course.

Fourth, s 353-15(1)(b) grants access to ‘documents, goods or other property’, whereas s 263 
referred to ‘books, documents or other papers’. Again, the use of different terminology raises 
the question of whether the two phrases cover the same area. While s 353-15 is broader, in that 
it covers also powers primarily relating to indirect and other non-income tax legislation — such 
as weighing of goods, taking of samples, and the like — the balance of the section seems likely 
to be interpreted to cover similar ground to s 263. 

One interesting issue is whether the use of the phrase ‘or other property’ in para 353-15(1)(b) 
and again in (1)(d) raises a potential argument that the other items in those phrases are limited 
to types of ‘property’ — this might raise some interesting questions in the future.

Fifth, s 353-15(2) states that an authorised officer is ‘not entitled to enter or remain on any 
land premises or place if’ they do not produce an authority when required. By contrast, s 263 
stated that the officer was not entitled to enter or remain ‘under this section’ if they failed 
to comply with a proper request for proof of authority (emphasis added). Tthe difference in 
wording in s 353-15(2) raises the question of whether the (presumably intentional) omission 
from s 353-15 of the words ‘under this section’ in s 263 could found an argument that the 

10 See for example Stergis v FC of T 89 ATC 4442, 4456 (Hill J). Issues may also arise under s 15AC of the Acts 
Interpretation Act (discussed below) as to whether different terms used in the respective Acts are expressing the 
same idea and are to be given, in effect, the same meaning.

11 Muc v DFC of T (No 2) 2008 ATC ¶20-032, 8410 (Giles JA).
12 See Gray v FC of T 89 ATC 4640, 4643-4645 (Sheppard J).
13 However, not all judges have agreed on this: Murphy J suggested (obiter) in FCT & Ors v The ANZ Banking 

Group Ltd; Smorgon and Ors v FCT & ors (‘Smorgon III’) 79 ATC 4039, 4057-58 that the wording of s 263 was 
to be taken literally and was not limited to ‘reasonable times’, in part because in other contexts, when Parliament 
intended to limit such powers to ‘reasonable times’, it had done so expressly.
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statutory right under s 353-15 is the sole source of the right for an auditor to remain on property 
(so that the officer is required to leave if they do not produce an authority when required), or 
whether – as with s 263 — they can subsequently remain on the property pursuant to common-
law rights (for as long as those rights subsist).14

Sixth, under s 353-15 (4) and the Note to that subsection, a breach of s 353-15 (3) is 
specifically made a criminal offence of strict liability, so that under s 6.1(a)-(d) of the Criminal 
Code it is not necessary to prove any ‘fault’ elements of the offence, and the defence of mistake 
of fact under s 9.2 is available.15 By contrast, s 263 simply provided that the penalty for a 
breach of its provisions was a maximum fine of 30 penalty units.

The wording of s 353-15(4) provides useful clarification on the application of the section. 
There does not seem to be a well-developed specific jurisprudence on the meaning of terms in 
s 353-15, which can be used to guide interpretation of these provisions. As a result, in the short 
term at least, determination of their meaning will depend to a large extent on whether the courts 
apply the interpretations developed in relation to terms in s 263 to their analogues in s 353-15. 

Given the difference in terminology between the two provisions, there may be a question 
in this context as to whether, in terms of s 15AC of the Acts Interpretation Act 1901 (Cth),16

various terms in s 353-15 are merely expressing the ‘same idea’ as their equivalents in s 263 
in a different form of words ‘for the purpose of using a clearer style’, so that the terms are 
therefore to be taken under s 15AC to have the same meaning. This will be important, because 
if s 15AC is held to apply to some or all of the terms in s 353-15, the existing jurisprudence on 
the former s 263 will apply seamlessly to s 353-15. If not, the transition will be more difficult.

Early indications suggest that the courts will take the sensible approach of applying the 
existing s 263 jurisprudence to s 353-15.17

B An Evaluation of s 353-15 Against some of the 
2005 Suggestions for Improvement

As noted at the outset, a number of potential areas for improvement to s 263 had been 
identified. 

The introduction of an amended s 353-15 has rectified or clarified some of these problems 
(e.g. the express limitation that the powers may only be exercised at ‘reasonable’ times and 
extension of the access power to all ‘taxation laws’ as defined).

However, a number of identified problems have not been addressed, and in evaluating 
s 353-15 it is therefore useful to measure it against the suggestions for improvement of s 263 
which have been put forward, but which the ATO and the legislature decided not to incorporate 
into s 353-15.

IV SUGGESTED IMPROVEMENTS NOT ADDRESSED BY S 353-15
The potentially useful improvements to s 353-15 which have not been adopted include the 
following.

A Clarifying the Fuzzy Concept of ‘occupier’
This is perhaps the most important of the unresolved issues. As noted, the term ‘occupier’ 
was introduced into the Act in 1987 as part of the remedial legislation designed to overcome 

14 In relation to s 263, French J in FCT & Ors v Citibank Ltd 89 ATC 4268, 4287 stated that the ‘failure to produce 
[an authority under s 263(2)] extinguishes a statutory entitlement and if there be otherwise no licence or authority 
to enter and remain, the common laws relating to criminal trespass will supply their own prohibition’.

15 The Criminal Code provides that the existence of strict liability does not remove any other defence (s 6.1(3)). 
16 Sec 15AC(a),(b) states that: ‘Where: ... an Act has expressed an idea in a particular form of words; and ... a later 

Act appears to have expressed the same idea in a different form of words for the purpose of using a clearer style, 
the ideas shall not be taken to be different merely because different forms of words were used’. 

17 See FC of T v Warner 2015 ATC ¶20-514, [27] (Perry J).
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the decision in O’Reilly (above). Interestingly, the term is now used in a number of Federal 
Acts.18

The meaning of the term is crucial, because under s 353-15(2) and 3(a), an ‘occupier’ (or 
occupiers) is the only person who is permitted to require an ATO auditor to show an authority 
under s 353-15(2) and, on the other hand, is the only person required to provide an auditor with 
‘all reasonable facilities and assistance’ under s 353-15(3)(d).

The problem is that the term ‘occupier’ is not defined in the TAA,19 and at common law, the 
term has been said to be:

inherently a term of no fixed denotation, with its precise meaning varying depending upon the 
context … [and having] a range of widely varying meanings, at times requiring legal possession 
but at other times requiring nothing more than ephemeral physical presence as when we speak 
of a person ’occupying’ a church pew or a park bench.20

Given the inherent tensions in s 353-15(2) and (3)(a) and their implications, taxpayers will 
be inclined to argue for a broad interpretation of the term ‘occupier’ in s 353-15(2), in order 
to expand the range of people who can require auditors to show their authority, but conversely 
to argue for a narrow interpretation of the term in s 353-15(3), in order to narrow the range 
of people required to provide ‘all reasonable facilities and assistance’, while the ATO will no 
doubt argue the reverse. This promises to make for entertaining debates; and while it would 
seem logical to assume that the term ‘occupier’ will be given the same meaning in s 353-15(2) 
as in 353-15(3), the diverse meanings attached by the High Court to the term ‘disposal’ for CGT 
purposes in the original s 160M(6) ITAA 193621 might indicate that this cannot be assumed 
automatically.

The issue is significant. For example, if ‘occupier’ is interpreted broadly in s 353-15 to 
include employees and other non-owners, this will tend to make the requirement to provide 
all reasonable facilities and assistance more effective. However, if ‘occupier’ were to be 
interpreted narrowly by the courts and limited for example to the owner or those in ultimate 
control of the premises,22 this could severely reduce the effectiveness of the provision, as the 
number of people obliged to co-operate with the ATO would be greatly reduced, and the flow 
of information to the ATO in contentious situations23 reduced accordingly.

The uncertainty as to the meaning of the key term ‘occupier’ could be removed by the 
simple device of incorporating into s 353-15 a provision along the lines of s 231.1(1)(d) of the 
Canadian Income Tax Act, 1985, which provides that an authorised person:

may … require the owner or manager of the property or business and any other person on the 
premises or place to give all reasonable assistance and answer all proper questions relating to 
the administration or enforcement of this Act and, for that purpose, [may] require the owner or 
manager to attend at the premises or place with the authorised person. 

Comparable provisions are found in s 16 of the New Zealand Tax Administration Act (1994) Tax Administration Act (1994) Tax Administration Act
and s 70 (1) of the Botswana Income Tax Act, which provide that similar obligations attach to 
the owner, manager or person having effective control of the land, premises or place, documents 

18 See e.g. among others, Customs Act 1901 (Cth), ss 122N, 122G; Crimes Act 1914 (Cth) ss 3H, 3LB; Superannuation 
Guarantee (Administration) Act 1992 (Cth) s 76; and Termination Payments Tax (Assessment and Collection) Act 
1997 s 26.

19 While there are definitions in some other Acts, often they are not particularly helpful. For example the Customs Act 
1901 (Cth) s 122G states that ‘occupier of premises includes a person who is apparently in charge of the premises’; 
cf in different contexts, the Petroleum and Gas (Production and Safety) Act 2004 (Qld), Sched 2 (Dictionary), and 
Occupiers Liability Act 1985 (WA) ss 2, 4(2).

20 Viscount Cave in Madrassa Anjuman Islamia of Kholwad v Johannesburg Municipal Council, [1922] 1 AC 500, 
504, quoted with approval by Brennan J in Koowarta v Bjelke-Petersen (1982) 153 CLR 168, 267. See also 
Bethune v Heffernan; Heelan v Hayward [1986] VR 417, 420-2 (Nathan J). 

21 Hepples v FC of T 92 ATC 4013.Hepples v FC of T 92 ATC 4013.Hepples v FC of T
22 For example, while the definition of ‘occupier’ in s 122G of the Customs Act 1901 (Cth) is inclusive, the sole 

reference to a ‘person who is apparently in charge of the premises’ does not suggest that a broad meaning was 
contemplated.

23 In most (non-contentious) circumstances, information is freely provided to ATO auditors without the need to call 
upon the statutory access/information powers.
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goods or other property, and any other person physically present on the building or place at the 
time (or from time to time).24

A provision along these lines seems eminently sensible, and indeed more consistent with 
the policy underlying access powers. It seems obvious that from time to time employees, for 
example, may be the only persons who will know the password for their individual computers, 
as well as being the ones most easily able to locate relevant day-to-day records and documents. 
It seems illogical to risk excluding such persons from the scope of the access power, provided 
they are given adequate protection in relation to information or materials of which they are 
unaware.

Such appropriate protection for employees25 could be provided through a defence along 
the lines of s 8C(1B) of the TAA 1953 (Cth), which limits a person’s liability to the extent of 
their knowledge or ability to comply with an auditor’s requirement. Alternatively, a defence of 
‘reasonable compliance’ could be applied, as under the New South Wales TAA (1996) s 80, which 
provides a general defence where a person ‘could not, by the exercise of reasonable diligence, 
have complied with the [relevant] requirement or… [had] complied with a requirement to the 
extent of his or her or her ability to do so’. 

B Effectuating the Power of Access

(1) Access to Technology 

While s 25 of the Act Interpretation Act (Cth) 26 authorises auditors to access electronic 
equipment such as computers,27 the extent of this power and its implications could be clarified 
by adopting provisions along the lines of those in s 81(1)(a)-(c) of the Victorian TAA (1997), 
which provides that where the auditor believes on reasonable grounds inter alia that a storage 
device contains information relevant to the administration of a taxation law, they can operate 
the device themselves (or require the occupier to operate it) in order to access the information; 
use the device to produce the information in a documentary form and then seize that document; 
or where it is not practicable to create a document, they can seize the storage device and any 
related equipment that enables the information to be accessed.

Alternatively, provisions such as s 99(1)(f)(iv),(v) of the Western Australian TAA (2003) 
could be utilised. These provisions require any person on the premises accessed to operate 
(or allow the investigator to operate) equipment or facilities, and to give the investigator any 
translation, code password or other information necessary to gain access to or interpret and 
understand any relevant information.28

If it is not practicable to create a document from that information, the Act authorises the 
auditor to seize the storage device and any equipment that enables information to be accessed.

Any of these provisions could easily be adapted to s 353-15.

(2) Power to Seize and Remove Materials 

By analogy from case-law on s 263, there is no statutory power under s 353-15 for an ATO 
auditor to seize or remove materials from a person’s premises (beyond the taking of samples 
and the like).29

24 Compare the definition in s 1 of the Trespass Act 1996 (RSBC). Trespass Act 1996 (RSBC). Trespass Act 1996
25 Protection could also be provided for other persons who might be on premises from time to time, but know little 

or nothing about the issue being examined — for example, transient customers.
26 See Woellner, above n 3, 370–7.
27 Sec 25 provides, in essence, that a ‘document’ includes ‘any article or material from which … writings are capable 

of being reproduced with or without the aid of any other article or device’. See also s 25A and TR 2005/9, paras 
[14]–[16]. In addition, s 25A requires persons holding electronic records to provide the ATO with a hard copy of 
relevant documents: TR 2005/9, para 28.

28 Compare Crimes Act 1914 (Cth) ss 3C and following.
29 See for example JMA Accounting Pty Ltd & Anor v Carmody & Ors 2004 ATC 49216, 4919 — beyond the taking 

of samples.
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In practice, ATO auditors will usually seek permission to take materials back to the ATO 
office if they feel this is needed, and taxpayers and others will ordinarily cooperate.30 However, 
auditors have indicated that there are times — albeit infrequent — when they believe it is 
necessary to seize material immediately, for example to prevent materials of documents being 
destroyed or altered.

Once again, while such situations may be infrequent, the consequences of not being able to 
take possession of documents immediately31 can be serious. Once records have been destroyed, 
it may be difficult to re-create them.

To avoid such problems, legislators could incorporate into s 353-15 a provision like 
s 80(2)(a)-(c) of the Income Tax Act 1967 (Malaysia), which provides that an auditor may 1967 (Malaysia), which provides that an auditor may 1967
take possession of relevant records where they are of the opinion that the materials cannot 
reasonably be inspected on site, or may be interfered with or destroyed unless possession is 
taken, or they may be needed as evidence. 

The interests of taxpayers and third parties could be protected by requiring the auditor to 
give a receipt for items seized, to return the records as soon as practicable, and granting the 
‘owner’ reasonable access to the materials in the meantime.32

C Power to Require Answers to Relevant Questions
While s 353-15 requires an ‘occupier’ to provide all reasonable facilities and assistance for 
the effective exercise of s 353-15 powers, it imposes no obligation on other persons. Logic 
suggests that there may be a number of people (other than the ‘occupier/s’) found on particular 
premises or places from time to time who would have useful information relevant to an ATO 
investigation. At present, they are under no obligation to provide any assistance to an ATO 
auditor, which seems anomalous.

A number of other jurisdictions take a more pragmatic approach, and require for example 
that:

the owner or manager of the property or business and any other person on the premises or place 
… answer proper questions relating to the administration or enforcement of [the] Act …33

Adoption of a provision along these lines would not only enable an auditor to question any 
person found on the premises, but would also expand the auditors’ powers by enabling them to 
ask relevant questions in relation to the administration or enforcement of a taxation act, rather 
than being limited to questions enabling the effective operation of the access powers — as 
was the case with s 263, and, given the same wording, would seem also to be the case with 
s 353-15. 

Again, to provide appropriate protection for taxpayers and third parties, a defence along the 
lines of s 8C(1B) TAA 1953 (Cth) could be inserted, providing that a person is only liable to a 
penalty to the extent they were ‘capable’ of complying with the requirement in question (or, e.g. 
only liable to the extent of their knowledge and ability).

D Clarifying the Defences to s 353-15
Rather than leaving issues such as self-incrimination and legal professional privilege to the 
common law, increased clarity and certainty could be provided by specifically dealing with 
these and other potential exceptions in s 353. There are specific provisions in the Australian 
Securities and Investments Commission Act dealing with these privileges (ss 68 and 69 
respectively), and it seems surprising that similar provisions have not been included in the 
comparable tax legislation.

30 R Woellner et al, Australian Taxation Law, 25th edn, CCH Aust Ltd, 1661.
31 Where the auditors cannot make other arrangements.
32 See e.g. Tax Administration Act 1994 (NZ), paras 16B(4)(a),(b) and compare Australian Securities and Investments 

Commission Act 2001 (Cth) s 37(5),(7)).
33 Income Tax Act 1985 (Can); compare TAAIncome Tax Act 1985 (Can); compare TAAIncome Tax Act 2003 (WA) paras 99(1)(f)(i),(ii); TAA 1997 (Tas), s 71(1)(b) – see also 

the suggestion made in relation to the definition of ‘occupier’ under heading A above. 
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(3) Self-incrimination

Case-law on s 263 — presumably applicable to s 353-15 — confirms that self-incrimination 
cannot be used as a defence to an exercise of access powers.34

The position appears to be clear under the common law. However, if it were thought 
appropriate for certainty, completeness, or more abundant caution, the position could be dealt 
with expressly by inserting a provision into s 353-15 dealing directly with the issue.

For example, s 87(1) and (2) of the ACT TAA (1999)35 provides that a person cannot raise 
self-incrimination or potential exposure to a penalty as a reason for not answering a question, 
providing information or producing a document. However, where the person objects to 
complying on the basis of self-incrimination, their answer, information or document cannot 
be used against them in a criminal proceeding (other than in relation to certain prescribed 
offences).36

Some or all of the elements of this or similar provisions (e.g. s 68 of the Australian Securities 
and Investments Commission Act 2001 (Cth) (the ASIC Act) could be adapted for incorporation 
into s 353-15. 

(4) Legal Professional Privilege

The ATO has for some time accepted that communications protected by legal professional 
privilege could not be accessed under s 263, a view confirmed by case law.37

The position might therefore be thought to have been settled — yet when it faced a difficult 
situation in Donoghue38 in 2015, the ATO apparently argued that the former s 263 overrode 
legal professional privilege! 

When such ‘well-settled’ matters can be challenged suddenly after years of apparent 
agreement, it might well be thought wise to put the position beyond dispute by incorporating 
relevant principles into s 353-15. This would also offer the opportunity to clarify issues left 
uncertain by common law decisions, such as the test for protection of communications by in-
house counsel39 and for implied waiver of privilege.40

One provision which could be easily adapted for this purpose is s 69 of the ASIC Act, 
which permits a lawyer to refuse to comply with a demand for access to privileged information 
unless the person to whom, or by whom, the communication was made (or the liquidator of a 
body corporate being wound up) consents to the lawyer disclosing the information (s 69(2)). 
However, if the lawyer refuses to disclose the privileged information, he or she must, as soon 
as practicable, give to the person who made the requirement a written notice providing (if the 
lawyer knows them) the name and address of that person and sufficient particulars to identify 
the document or book containing the communication (s 69(3)).

A provision along the lines of s 69 could be adapted (and expanded for example to apply to 
relevant persons other than a lawyer) to deal with issues which might arise under s 353-15. 

34 See e.g. Stergis v FCT, 89 ATC 4442, 4457 (Hill J); DFCT v De Vonk 95 ATC 4820; cf DFCT v De Vonk 95 ATC 4820; cf DFCT v De Vonk Binetter v DFCT (No 2) 
2012 ATC ¶20-345, [30] (Edmonds, Perram and Jagot JJ).

35 Contrast s 68 of the ASIC Act.
36 That is, offences involving false or misleading statements, or perjury – compare ASIC Act s  That is, offences involving false or misleading statements, or perjury – compare ASIC Act s  That is, offences involving false or misleading statements, or perjury – compare ASIC Act 68.
37 FCT & Ors v Citibank Ltd 89 ATC 4268, 4274–7 (Bowen CJ and Fisher J) and other cases and materials cited in 

Woellner et al, above n 30, 1,664, n 28. 
38 Donoghue v FCT [2015] FCA 235 (Logan J): the challenge to legal professional privilege was unsuccessful at first 

instance, and the ATO has appealed to the Full Federal Court.
39 Woellner et al above n 30, 1,677.
40 Woellner et al above n 30, 1,678–9.
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(5) Further Potential Developments

In addition to legal professional privilege, the ATO also currently provides an administrative 
concession for certain confidential tax advice given by accountants41 and corporate board 
documents relating to tax compliance risk.42

A statutory version of tax accountants advice privilege could be adapted from the ALRC 
proposal43 or various overseas models44 and included in s 353-15. This would overcome one 
of the major current objections to the accountant’s concession, namely the fact that it is not 
enforceable against the ATO. Similar provisions could also be adapted to cover corporate board 
tax compliance risk materials.

V CONCLUSION

Replacement of the former s 263 ITAA A36 access power by s 353-15 of the TAA 1953 (Cth) 
provided (another) important opportunity to improve the ATO access power by incorporating 
into s 353-15 a number of simple but effective provisions which could increase clarity, reduce 
uncertainty and deal with predictable potential problems in advance, rather than waiting until 
problems arise and then reactively trying to plug the gaps.45

Regrettably, while the substitution of s 353-15 has introduced some improvements, no 
change has been made in a number of areas where the section could be significantly improved by 
the simple incorporation or adaptation of provisions found in other access powers in Australian 
and overseas jurisdictions.

The failure to adopt useful and proactive improvements to s 353-15 represents the loss of 
an important opportunity to improve one of the vital sources of information on which the ATO 
depends for its effective operation.

It has been suggested from time to time that there is no need to improves 353-15 or its 
predecessors, as problems arise only infrequently. This may be so, but when problems do arise 
they tend to cost significant amounts of ATO tax and advisers’ time, as well as the time and 
expertise of hard-pressed courts and judges, in addition to potentially significant legal and 
related costs. More generally, publicity in relation to known inadequacies in access powers may 
damage perceptions of the integrity of the taxation system.

It is also said that parliamentary time is too valuable to spend on amending provisions such 
as s 353-15, and that there are more pressing issues. However, unless the Commissioner is 
able to obtain accurate and timely information about a taxpayer’s affairs, the effectiveness of 
substantive taxation provisions will be seriously compromised. 

The failure to improve s 353-15 in 2014 was particularly unfortunate, as the government 
had actually made time and expertise available to amend aspects of the section. It is regrettable, 
but perhaps not surprising, that the government did not take the opportunity to clarify other 
issues, remove ambiguities, and extend the section to avoid future potential problems.

Incorporating the various suggestions into s 353-15 would no doubt produce a lengthier 
version of the section.46 However, the various provisions could be worded more economically, 
if that were thought important. In any event, in a context where a ‘simplified’ rewrite of the 
Managed Investment Trust provisions47 runs to 102 pages, with an even longer 129 page 
Explanatory Memorandum to explain these ‘simplified’ provisions, a few pages devoted to 
ensuring that a crucial weapon underpinning ATO activities operates efficiently and effectively 
seems a very reasonable (almost frugal) investment.

41 ‘Guidelines to accessing professional accounting advisors’ papers’, ATO website; Woellner et al, above n 30, 
1680–81.

42 Practice Statement PS LA 2004/14 (Access to corporate board documents on tax compliance risk). See Woellner 
et al, above n 30, 1,680.

43 ALRC, ‘A Review of Legal Professional Privilege and Federal Investigatory Bodies’ AGPS 2008, [6.203]-
[6.288].

44 Woellner et al, above n 30, 1,681 n 50.
45 Other possible improvements discussed in the 2005 analysis (Woellner, above n 3) have not been considered in this 

article.
46 See for example the suggested redraft of the former s 263 set out in Woellner, above n 3, 398–406.
47 The Tax Laws Amendment (New Tax System for Managed Investment) Bill 2015.
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PROBLEMS IN PARADISE: CONSCIOUS 
MALADMINISTRATION IN THE ATO

ROBIN WOELLNER*

I BACKGROUND

Du Pont and Lubesky1 observed in 2013 in relation to the Canada Revenue Authority that:

Even though the majority of tax officials are conscientious and play a vital role in the 
administration of the tax system, abusive audits can and do occur for a variety of reasons. Some 
cases have involved personally motivated malevolence toward a taxpayer,2 some … [involved] 
administrative blunders within the tax department (such as lost records or inaccurate record 
keeping),3 while others simply result from inadequate training or supervision of the auditor.

So it is with the Australian Taxation Office (ATO) — and most large bureaucracies. The 
ATO has a proud record of service to the Australian community. Nevertheless, over the years, a 
number of taxpayers have felt that they have been unfairly treated by the ATO, and have taken 
action to attack the ATO’s alleged lack of bona fides (good faith) in making assessments, or 
otherwise dealing with taxpayer’s affairs.4 As noted above and discussed later in this article, 
similar concerns have been raised in other jurisdictions.

Despite some extreme situations, until 2015 taxpayers had invariably failed in such actions. 
For example, in Marijancevic v DCF of T,Marijancevic v DCF of T,Marijancevic v DCF of T 5 the court found that the ATO had acted ‘too hastily 
in issuing a garnishee notice, too carelessly in addressing the garnishee notice letter, and too 
slowly subsequently in issuing default assessments’. Nevertheless, the court held that the 
taxpayer had failed to establish that the ATO had acted in bad faith.6

 * Adjunct Professor, University of New South Wales and James Cook University. 
 1 G Du Pont and M H Lubetsky, ‘The Power To Audit Is the Power To Destroy: Judicial Supervision of the Exercise 

of Audit Powers’, Canadian Tax Journal (2013) 61 (Supp), 103. Canadian Tax Journal (2013) 61 (Supp), 103. Canadian Tax Journal
 2 Citing Main Rehabilitation Co, v Canada, 2004 FCA 403 and Chhabra v The Queen 89 DTC 5310 (FCTD).
 3 Citing Leroux v Canada Revenue Authority 2012 BCCA 63 (CRA auditors shredded taxpayer’s original documents, 

then disallowed deductions on the basis that the taxpayer did not have adequate supporting documentation); Gallant 
v The Queen 2012 TCC 119 (CRA’s form contained errors which led a taxpayer to claim an excessive deduction); 
and Agence du revenue du Quebec v Groupe Enrico Inc 2011 QCCA 1924 (inflated assessment resulting from 
significant CRA calculation errors followed by two aborted garnishee actions).

 4 The broader potential problem of increased non-compliance which can result from taxpayer perceptions of 
unfairness or procedural injustice in ATO actions have been highlighted in studies for many years, including K 
Murphy, ‘Procedural justice and tax compliance’ Working Paper 56 (Feb 2004) Centre for Tax System Integrity, 
ANU; M Wenzel, ‘Motivation or rationalisation? Causal relationships between ethics, norms and tax compliance’, 
Working Paper 63 (May 2005) Centre for Tax System Integrity, ANU; Simon James, Kristina Murphy and Monika 
Reinhart, ‘Taxpayer Beliefs and Views: Two New Surveys’ (2005) Australian Tax Forum 157; and, more recently, 
Julie M Barkworth and Kristina Murphy, ‘Procedural justice, policing and citizen compliance behaviour: The 
importance of emotion’ (2015) 21(3) Psychology, Crime and Law 254. 

 5 [2008] ATC ¶20-046, 8267 (Ryan, Kenny and Stone JJ).
 6 The formulation of the claim common in Australia prior to the 2008 decision in Futuris Corporation Ltd v FC of 

T [2008] ATC ¶20-039 was in terms of lack of good faith.
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The tort of conscious (or ‘deliberate’)7 maladministration (previously known as ‘misfeasance 
in public office’) was developed by courts many years ago to deal with abuses of public office,8

though it has gone in and out of favour over time. The tort has been extremely difficult to prove, 
largely because of the requirement to prove knowledge or malice by the decision-maker,9 and 
there was until recently an impressive line of cases in which taxpayers had failed to successfully 
establish their claim. Indeed, in Hii v Commissioner of Taxation10 Collier J observed that there 
did not seem to have been a reported case prior to Donoghue v Commissioner of T (‘v Commissioner of T (‘v Commissioner of T Donoghue’)11

in 2015, where a taxpayer was able to successfully establish conscious maladministration by 
the ATO or its officers.12

No doubt this general lack of success also reflects in part the courts’ view that an allegation 
of bad faith in assessing a taxpayer is ‘a serious allegation and one not lightly to be made. It 
is, thus, not particularly surprising that allegations directed at setting aside assessments on the 
basis of [ATO] absence of good faith have generally been unsuccessful… one would hope that 
this was and would continue to be the case’.13 Indeed, as Haggstrom observes, ‘The courts 
have traditionally operated on the assumption that ATO staff will act honestly in their work and 
hence the hurdle for proving that the ATO has acted improperly is generally fairly high’.14

While this is true, a delicate balancing act is involved. In policy terms, imposing too heavy a 
liability on public officers ‘may deter officials from exercising powers conferred on them when 
their exercise would be for the public good’. On the other hand, defining liability too narrowly 
may mean that persons affected by an abuse of public power are left without a remedy. The 
courts applying the tort of conscious maladministration must try to balance these competing 
considerations.15

While the tort of conscious maladministration by a public officer was ‘well-established’16

in general law, the tort had lain fallow in Australian tax jurisprudence until it was brought to 
the attention of the tax profession by the 2008 High Court decision in Futuris, where it was 
identified as one of the two possible foundations for an attack under s 39B of the Judiciary 
Act 1903 (Cth) on the validity (rather than the accuracy) of a tax assessment.17 Since then, a 
number of taxpayers have brought actions alleging ‘conscious maladministration’ by the ATO,18

although it was 2015 before a taxpayer succeeded in such a claim. 

 7 FCT v Futuris Corporation Ltd 2008 ATC ¶20-039 [66] (Gummow, Hayne, Heydon and Crennan JJ). The tort 
involves a deliberate failure to comply with e.g. the provisions of an Act (ie knowingly or with deliberate disregard 
acting in excess of their powers [55]).

 8 In NT v Mengel [1995] HCA 65 [10], Brennan J stated that ‘it is the absence of an honest attempt to perform the  NT v Mengel [1995] HCA 65 [10], Brennan J stated that ‘it is the absence of an honest attempt to perform the  NT v Mengel
functions of the office that constitutes the abuse of office’; see also N Cox, ‘Justice, fairness and the common 
law: The tort of misfeasance in public office’ (May 26, 2015) <http://ssrn.com/abstract-2610837>; J Bevacqua, 
Taxpayer Rights to Compensation for Tax Office Mistakes CCH & ATTA Doctoral Series No 3.

 9 See Bevacqua, above n 8, 44, 49 and A Freeman and B May, ‘Taking on the government: what is misfeasance 
in public office?’ <http://www.lexology.com/library/detail.aspx?g=98d56500-b3d6-49a-a463-5414580372ad>. 
Bevacqua notes, at 43, that traditionally, liability for conscious maladministration is personal to the offending 
public officer, and the Crown is not vicariously liable — though apparently the Commissioner agreed in Re Young 
v Commr of Taxation [2008] AATA 155 to indemnify the employee involved.

10 [2015] FCA 375 [98].
11 [2015] FCA 235.
12 Hii v Commr of Taxation [2015] FCA 375; [2015] ATC ¶20-501, [98] (Collier J). 
13 Kordan Pty Ltd v FC of T [2000] ATC 4812 [60] (Hill, Dowsett and Hely JJ); quoted with approval in the joint Kordan Pty Ltd v FC of T [2000] ATC 4812 [60] (Hill, Dowsett and Hely JJ); quoted with approval in the joint Kordan Pty Ltd v FC of T

judgment in Futuris, above n 7 [60].
14 Peter Haggstrom, ‘A Critical Review of Tax Administration in Australia From An Ombudsman’s Office Perspective’ 

in Abe Greenbaum and Chris Evans (eds), Tax Administration — Facing the Challenge of the Future (1998) 263, 
267; see also Bevacqua, above n 8, 48–9. However, this ‘trust’ of ATO officers is ‘not unqualified’: Donoghue, 
above [142] (Collier J) — quoting the joint judgment in Futuris, above n 7 at [23]–[25], [55]–[57].

15 Sanders v Snell [1998] HCA 64 [37] (Gleeson CJ, Gaudron, Kirby and Hayne JJ).
16 NT v Mengel [1995] HCA 65, joint judgment [65], Brennan J [4]; SandersMengel [1995] HCA 65, joint judgment [65], Brennan J [4]; SandersMengel  v Snell, above [42] (Gleeson CJ, 

Gaudron, Kirby and Hayne JJ) — though they noted that the tort was of ‘imprecise scope’. In Mengel, Mason CJ, 
Dawson, Toohey, Gaudron and McHugh JJ stated at [57] that it ‘was recognised as recently as 1973 that the precise 
limits of the tort … were then undefined … In important respects, that it still true’.

17 FCT v Futuris Corporation Ltd [2008] ATC ¶20-039.Corporation Ltd [2008] ATC ¶20-039.Corporation Ltd
18 See A Freeman and B May ‘Taking on the Government: what is misfeasance in public office?’ Lexology, 26 

January 2015. In Hii v C of T [2015] FCA 375 [83], [84], [97], Collier J cited Gashi v C of T [2013] FCAFC 30 
[43] (Bennett, Edmonds and Gordon JJ) and C of T v AAT [2011] FCAFC 37, which equated the concepts of bad 
faith and conscious maladministration.
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II THE ELEMENTS OF ‘CONSCIOUS MALADMINISTRATION’
The cause of action in conscious maladministration had been considered by the High Court in 
non-tax contexts in Northern Territory v Mengel,19 and subsequently in Sanders v Snell.20

In Mengel, the plaintiff failed to establish that unauthorised actions taken by Northern 
Territory cattle inspectors which prevented a station owner from selling their cattle at a 
particular time constituted conscious maladministration, even though the inspectors were aware 
of the problems their decision would cause for the complainant. In the course of his judgment, 
Deane J set out21 clearly the elements which the taxpayer was required to prove in order to 
establish conscious maladministration as being:

1. an invalid or unauthorised act22

2. done maliciously23

3. by a public officer24

4. in the purported discharge of his or her public duties
5. which causes loss or harm to the plaintiff.

The critical element is ‘malice’25 — which, not surprisingly, has generally been the most 
difficult element to establish. 

In relation to ‘malice’, the Full Federal Court in Denlay v FCT stressed that the ‘bad faith’ in 
conscious maladministration refers to actual bad faith, and ‘does not include constructive bad 
faith established by unwitting involvement in [an] offence’. The focus is on the state of mind of 
the officers making the assessment; and the concept relates to the integrity of the process and 
the competence and honesty of the officers involved in making the assessment.26

In Mengel, Deane J stated that for the purposes of conscious maladministration, ‘malice’ 
would exist if the act was done (i) with actual intent to cause such injury; (ii) with knowledge 
of invalidity or lack of power and with knowledge that it would be likely to cause such injury; 
or (iii) with reckless indifference27 or deliberate blindness to that invalidity or lack of power 
and that likely injury.28

19 [1995] HCA 65 (Mason CJ, Brennan, Deane, Dawson, Toohey, Gordon, McHugh JJ).
20 Sanders v Snell [1998] HCA 64.
21 NT v Mengel [1995] HCA 65 [23].
22 Mengel, Deane J at [8].
23 Or knowingly — Mengel, Brennan J at [9], [10]: that is, the tort is triggered by states of mind that are inconsistent 

with an honest attempt by a public officer to properly perform the functions of public office. His Honour observed 
at [9] that in ‘more recent times, the scope of the tort has not been limited to cases in which a public officer has 
acted maliciously … but [extends to situations where] a public officer engages in conduct in purported exercise of 
a power but with actual knowledge that there is no power to engage in that conduct’.

24 Bevacqua, above n 8, 44, notes that there is ‘no single clear test’ to identify a public officer, and that it has been 
suggested that employees occupying position lower on the public service ladder might not be held to be occupying 
a public office — thus creating difficulties for plaintiffs. In Mengel, above n 21, Brennan J stated at [5] that a 
‘public officer’ is anyone who is appointed to discharge a public duty, and receives a compensation in whatever 
shape, whether from the Crown or otherwise’. In Donoghue (below) Collier J avoided this problem by identifying 
the Commissioner of Taxation as the ‘public officer’ by virtue of their statutory duty to issue the assessments in 
question — raising the possibility of the Commissioner being personally liable for damages — see the discussion 
below.

25 NT v Mengel [1995] HCA 65, Deane J [23].
26 [2011] FCAFC 63 [76]–[80] — cited in Roberts v DCT [2013] FCA 1108 [25 (Besanko J — first instance).Roberts v DCT [2013] FCA 1108 [25 (Besanko J — first instance).Roberts v DCT
27 ‘Recklessness’ is usually defined via an objective test as conduct beyond mere inadvertence or carelessness, 

involving disregard or indifference to consequences that are reasonably foreseeable as being a likely result of 
actions taken — running what a reasonable person would regard as ‘an unjustifiable risk’ or ‘a conscious disregard 
of an unjustified risk’ amounting to ‘gross carelessness’: BRK (Bris) Pty Ltd v FC of T [2001] ATC 4111 [77]–[80] 
(Cooper J); Yazbek v FC of T [2014] ATC ¶10-369 [93]–[103] ( Bennett J) and other cases cited in Woellner et al, 
Australian Taxation Law, (25th edn) 2015, 1,870–1 nn 23–5. ‘Recklessness’ therefore involves an intermediate 
state between lack of reasonable care (mere carelessness) and intentional conduct: see Woellner (above) at 1,863–4 
and 1,871–2 respectively.

28 NT v Mengel [1995] HCA 65, Deane J [24].
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Brennan J took a similar view, observing that:

Misfeasance in public office consists of a purported exercise of some power or authority by 
public officer otherwise than in an honest attempt to perform the functions of his or her office 
whereby loss is caused to a plaintiff. Malice, knowledge and reckless indifference are states 
of mind that stamp on a purported but invalid exercise of power the character of abuse of all 
misfeasance in public office. If the impugned conduct and causes injury, the cause of action 
is complete.29

The judges delivering the joint judgment in Mengel30Mengel30Mengel were less definite. After earlier stating 
that principle suggested that misfeasance in public office was a counterpart to torts involving 
intentional infliction of harm and should be confined in the same way,31 their Honours stated 
merely that if misfeasance in public office was to be viewed as a counterpart to the torts imposing 
liability on private individuals for the intentional infliction of harm, there was ‘much to be said 
for the view that’ misfeasance would include reckless disregard of the means of ascertaining 
the extent of the officer’s power.32

In Sanders v Snell, Sanders failed to prove conscious maladministration in relation to his 
dismissal from his position as Executive Officer of the Norfolk Island Government Tourist 
Bureau. The High Court quoted from the judgment in Mengel (above) and notedMengel (above) and notedMengel that

For the purposes of deciding Mengel, the majority considered it sufficient to proceed on the 
basis that the tort requires an act which the public official knows is beyond power and which 
involves a foreseeable risk of harm, but noted also that there seems much to be said for the 
view that misfeasance extends to the situation of a public official recklessly disregarding the 
means of ascertaining the extent of his or her power.33

Accordingly, while Mengel is usually cited for the proposition that reckless indifference is 
sufficient to found the tort,34 this may not reflect the actual decision in that case. It will be 
interesting to see how the current High Court approaches the issue, should it have another 
opportunity to consider it. 

III THE LANDMARK TANDMARK TANDMARK AX CASE: FUTURIS

In Futuris35 the company had lodged tax returns showing a taxable income of some $86 million 
flowing from a complex series of intra-group transactions. The ATO subsequently issued two 
separate amended assessments to Futuris, including in each the same amount of $19.95 million in 
relation to a capital gain (in the case of the second amended assessment, the $19.95 million was 
included in a larger sum assessed under Part IVA of the Income Tax Assessment Act 1936 (Cth) 
(ITAA36)). Futuris claimed that the ATO had thereby knowingly ‘double counted’ the $19.95 
million capital gain and that the ATO had therefore issued the second amended assessment in 
bad faith, knowing it to be wrong, which (it argued) constituted an abuse of a public office and 
therefore conscious maladministration. The ATO relied upon the ‘compensating adjustment’ 
provision in s 177F(3) ITAA36 to enable it to exclude the amount of $19.95 million from the 
Part IVA assessment if this was necessary to avoid any ‘double counting’. 

In a joint judgment, Gummow, Hayne, Heydon and Crennan JJ36 in the High Court rejected 
Futuris’ argument and held that the ATO had not committed misfeasance in public office, 
because its actions did not involve a deliberate failure either to comply with the provisions of 

29 NT v Mengel [1995] HCA 65, Brennan J [10]
30 Mason CJ, Dawson, Toohey, Gaudron and McHugh JJ.
31 NT v Mengel [1995] HCA 65, joint judgment at [60].
32 NT v Mengel [1995] HCA 65 (Mason CJ, Dawson Toohey, Gaudron and McHugh JJ) [62] (though they noted at 

[62] that this was not what was put to the Court in Mengel). This was the interpretation also adopted by the High Mengel). This was the interpretation also adopted by the High Mengel
Court subsequently in Sanders v Snell [1998] HCA 64 [38]. Sanders v Snell [1998] HCA 64 [38]. Sanders v Snell

33 Citing Mengel (1995) 185 CLR 307 at 347. Similarly, in Mengel (1995) 185 CLR 307 at 347. Similarly, in Mengel Roberts v DFCT [2013] FCA 238, Besanko J at first DFCT [2013] FCA 238, Besanko J at first DFCT
instance indicated at [42] merely that he accepted ‘as arguable for the purpose of this application that that form of 
recklessness which bears a close affinity with deliberate conduct … may be sufficient’.

34 See for example the observations by the various Law Lords in Three Rivers (No 3) [2003] 2 AC 1.
35 FCT v Futuris Corporation Ltd [2008] ATC ¶20-039.
36 Gummow, Hayne, Heydon and Crennan JJ.
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the Act or to administer a law according to its terms,37 nor was it an act by ATO staff which 
was knowingly in excess of their powers,38 or the exercise of statutory powers corruptly or with 
deliberate disregard for the proper scope of those powers.39

The decision in Futuris highlighted two interesting questions:
1. Are there only two grounds on which the validity of an assessment can be challenged? 

and
2. The role of ‘recklessness’ in relation to conscious maladministration.

A Are There Only Two Bases for Challenging the Validity 
of an Assessment?

The joint judgment in Futuris referred to only two bases for attacking the validity of an 
assessment, namely that the assessment was tentative/provisional, or that there was a conscious 
maladministration of the Act.40

Kirby J disagreed with the other Justices on this point and observed that while tax lawyers 
had typically focussed on these two issues, this did not justify treating these two grounds as the 
only ones relevant to ‘jurisdictional error’ for the purposes of s 39B of the Judiciary Act 1903
(Cth). He commented that:

As the two nominated categories of invalidity have arisen in taxation cases for at least 80 
years, there is a risk that specialists in taxation law will overlook, or ignore, the considerable 
subsequent advances in administrative law … Specialist disciplines, including in law, can 
occasionally be myopic and inward-looking … The recognised ‘jurisdictional error’ categories 
in Australia are not closed. Least of all are they confined to the two classifications beloved by 
tax lawyers. According to a leading Australian academic authority on the subject, [8] categories 
have been recognised41 … [which] go well beyond the two that have engaged virtually the 
entire attention of the Federal Court and of this Court in these proceedings and other cases 
like it. There is a risk that the broader categories will be overlooked in such taxation matters 
if reference is made only to past authority and tax appeals. Once disqualifying invalidity 
(‘jurisdictional error’) is propounded, these other categories are necessarily enlivened. When 
a suggestion of invalidation is made, it is not sufficient for the courts, or the parties, simply to 
cite taxation cases.42

Despite His Honour’s strong exhortation, subsequent decisions have tended to favour the 
‘myopic’ interpretation of conscious maladministration. 

Thus in Roberts v Deputy Commissioner of Taxation,43 in the context of an application by 
the Deputy Commissioner of Taxation for summary judgment based on Notices of Amended 
Assessments, Besanko J at first instance referred to several passages in the joint judgment in 
Futuris44 in concluding:45

In my opinion there are only two categories of error which are not protected by s 175 of 
the ITAA 1936.46 The other forms of what constitutes jurisdictional error in other areas of 

37 Futuris [55] (Gummow, Hayne, Heydon and Crennan JJ).
38 Futuris [11] (Gummow, Hayne, Heydon and Crennan JJ).
39 Futuris [59]. 
40 Futuris [51]–[52].
41 In truncated and summary form (see Kirby J at [134], quoting Aronson, ‘Jurisdictional error without the tears’ 

in Groves and Lee (eds) Australian Administrative Law — Fundamentals, Principles and Doctrines, 2007 330 
at 335–6), these are: a mistaken denial of jurisdiction; a misapprehension of the limits of the decision-maker’s 
powers; acting outside the general area of the decision-maker’s jurisdiction; acting on a mistaken assumption 
about the existence of an essential requirement; disregarding a required consideration or paying regard to an 
irrelevant one; misconceiving the function being performed or the extent of the decision-maker’s powers; acting 
in bad faith; or breaching natural justice.

42 Futuris [133]–[135] (Kirby J) — see also [136]–[140], [151]–[152].
43 [2013] FCA 238 (Besanko J).
44 See the judgment of Besanko J at [36]–[40]. His Honour stated [41] that his conclusion was consistent with the 

observations of the Full Federal Courts in Marijancevic and Denlay, and with the observations of Kenny J in DCT 
v Hua Wang Bank Berhad (No 2).

45 Roberts v DCT [2013] FCA 1108 [36]–[41] (Besanko J).
46 Roberts v DCT [2013] FCA 1108 [19], point 2, citing Futuris, joint judgment [25].
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administrative law are not sufficient, nor is recklessness in an expanded sense or carelessness 
in the administrative process …47

In the subsequent hearing seeking leave to appeal from Besanko J’s decision,48

Mansfield J seemed to endorse the view that there were only two grounds for challenging an 
assessment.49

Subsequently, in Hii v FCT,Hii v FCT,Hii v FCT 50 Collier J referred51 to the decisions in Roberts,52 Marijancevic 
v DFCT,v DFCT,v DFCT 53 Denlay v FCT, Denlay v FCT, Denlay v FCT 54 DCT v Hua Wang Bank Berhad (No 2),55 Commissioner of Taxation 
v AAT56v AAT56v AAT and Gashi v FCT,Gashi v FCT,Gashi v FCT 57 and stated that these decisions of the Federal Court had ‘narrowed 
the categories where the Court has power to intervene’ in challenges to assessments pursuant to 
s 39B of the Judiciary Act 1903 (Cth) to the two traditional bases.58

However, there are occasional exceptions. Thus, in Woods v DFC of T,Woods v DFC of T,Woods v DFC of T 59 a case involving 
an appeal against a summary judgment and refusal to stay enforcement proceedings, Porter J in 
the Supreme Court of Tasmania suggested that a ‘fair reading’ of the joint judgment in Futuris 
did not disclose that their Honours had definitively limited the categories of jurisdictional error 
to only two, and pointed out that it was ‘at least arguable, being the view adopted by Kirby J, 
that there was no intention to limit the categories to these two instances’.60

While the prevailing view appears to be that there are only the two bases for conscious 
maladministration, there is considerable force in the observations by Kirby J in Futuris, and 
it is hard to see any overwhelming rationale in principle for the narrower view — it would 
seem logical to suggest that tax law should take all aspects of administrative law concepts of 
jurisdictional error into account, rather than selecting two and excluding others.

B The Role of Recklessness in Relation to 
Conscious Maladministration

As noted above, the conventional view is that Mengel held that reckless indifference or Mengel held that reckless indifference or Mengel
deliberate blindness in relation to the invalidity of or lack of power for a public officer’s acts is 
sufficient to ground an action for conscious maladministration.61

However, it is worth noting that while Deane J and Brennan J were certainly of this view, 
the joint judgment was more guarded, stating merely that ‘there is much to be said for the view 
that misfeasance extends to the situation of a public official recklessly disregarding the means 
of ascertaining the extent of his or her power’.

Similarly, the High Court joint judgment in Futuris observed that the House of Lords had 
indicated that in English law ‘recklessness may be a sufficient state of mind to found the tort’,62

though their comment was expressly directed to English law, and they did not indicate clearly 

47 Roberts v DCT [2013] FCA 1108 [42] (Besanko J).
48 Roberts v DCT [2015] FCA 238 (Mansfield J).
49 Roberts v DCT [2015] FCA 238 [32], [35]–[36], but see [30] (Mansfield J); see also Gashi v FCT [2013] ATC ¶20-

377 [42]–[43].
50 [2015] ATC ¶20-501 (Collier J)
51 [2015] ATC ¶20-501 [81]–[84] (Collier J).
52 Roberts v DCT [2013] FCA 1108 (Besanko J at first instance — referred to by Collier J in Hii v CT [2015] FCA 

375 at [81], and at [82] to the (unsuccessful) application for leave to appeal — Roberts v DCT [2015] FCA 238.
53 Marijancevic v DFC of T [2008] ATC ¶20-046.
54 Denlay v FCT [2011] FCAFC 63; [2011] ATC ¶20-260
55 DCT v Hua Wang Bank Berhad (No 2 (2010) 81 ATR 40 [48].
56 C of T v AAT (2011) 191 FCR 400 [23].C of T v AAT (2011) 191 FCR 400 [23].C of T v AAT
57 Gashi v C of T [2013] FCAFC 30 
58 [2015] ATC ¶20-501 [81].
59 [2011] TASSC 68.
60 [2011] TASSC 68, see [53]–[57].
61 See for example, below, the observations by Logan J in Donoghue at [144]–[145], discussing the decision of the 

House of Lords in Three Rivers District Council v Bank of England [No 3] [2003] 2 AC 1; see also Bevacqua, 
above n 8, 49–50. Compare, as to the position in Canada, Du Pont and Lubetsky (above n 1), 116.

62 FCT v Futuris Corporation Ltd [2008] ATC ¶20-039 [11] (Gummow, Hayne, Heydon and Crennan JJ), citing Corporation Ltd [2008] ATC ¶20-039 [11] (Gummow, Hayne, Heydon and Crennan JJ), citing Corporation Ltd
Three Rivers District Council v Governor and Company of the Bank of England (No 3) [2003] 2 AC 1, 198, 228, 
231.
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whether they believed that the same development had occurred or should occur in Australian 
law.63

Subsequently, in Roberts v DCT, Besanko J in a guarded statement ‘accepted as arguable’ Roberts v DCT, Besanko J in a guarded statement ‘accepted as arguable’ Roberts v DCT
for the purposes of the application the proposition that while ‘recklessness in an expanded 
sense or carelessness in the administrative process’ were not sufficient to found an action 
for conscious maladministration, the form of recklessness which ‘bears a close affinity with 
deliberate conduct … may be sufficient’ (emphasis added).64

As noted, on the subsequent hearing seeking leave to appeal that judgment, Mansfield J simply 
endorsed the approach by Besanko J in holding that the facts did not demonstrate conscious 
maladministration, whether or not this included reckless maladministration. Thus His Honour 
left open the issue of whether recklessness could constitute conscious maladministration.

Most recently, in Hii v C of T Collier J noted that the observations by Besanko J on this point 
had been ‘carefully qualified’ and did not support a submission that recklessness (carelessness 
or indifference to the law) constituted bad faith.65

Donoghue seems to have been the first Australian case which raised directly the 
issue of whether reckless indifference was a sufficient ground for an action in conscious 
maladministration. At first instance (the case is on appeal to the Full Federal Court) Logan 
J quoted with apparent approval the statements by the various Lords in the UK case of Three 
Rivers District Council v Bank of England (No 3),66 where their Lordships stated variously 
that:

[it is] settled law that an act performed in reckless indifference as to the outcome is sufficient 
to ground the tort … (Lord Steyn at 192); 

[it is sufficient that] the public officer … is reckless as to [as to the probability that their action 
will injure another person] (Lord Hutton at 228); and 
[it is sufficient if the] official does the act intentionally being aware that it risks directly causing 
loss … and the official wilfully disregards that risk (Lord Hobhouse at 231).

Logan J noted that each of their Lordships expressly adopted as correct the proposition 
which they drew from Mengel that ‘proof of recklessness was sufficient in relation to the tort of Mengel that ‘proof of recklessness was sufficient in relation to the tort of Mengel
misfeasance in public office’;67 Logan J also observed that recklessness was regarded in Futuris 
as ‘sufficient to establish the element of consciousness in conscious maladministration’.68

While including recklessness seems the better approach in policy terms,69 it is not clear 
that the joint judgment in Mengel (as distinct from Deane J and Brennan J) actually held that 
reckless indifference was a sufficient ground. 

It will be interesting to see the approach taken by the Full Federal Court on this issue when 
it hears the appeal in Donoghue.

63 Collier J cited the joint judgment in Futuris at [11] as support for his interpretation. However, as noted, their 
Honours in Futuris had not clearly endorsed this result, instead stating obliquely that ‘The House of Lords has 
since indicated that in English law recklessness may be a sufficient state of mind to found the tort. The affinity 
between tort law and public law has been remarked upon in this Court … [reflecting] the precept that in a legal 
system such as that maintained by the Constitution executive or administrative power is not to be exercised for 
ulterior or improper purposes’.

64 Roberts v DCT [2013] FCA 1108 [42] — Besanko J had stated earlier in his judgment that ‘Recklessness is very 
close to conscious maladministration in that it is proceeding with a course of conduct well knowing that it is likely 
that it is not in accordance with the law and prescribed administrative processes, but careless or indifferent to that 
fact. It includes a serious departure from the law in prescribed administrative processes to the point that one can 
infer what blindness or a state of mind akin to that.…’ [28]. His Honour at [30]–[33] discounted comments made 
by French J in DCT v Warrick (No 2) [2004] FCA 918 [100] on the point as being of doubtful weight, given that 
the observations in that case were qualified and made before the decision in Futuris.

65 [2015] FCA 375 [99] (Collier J).
66 [2003] 2 AC 1, 193 (Lord Steyn), 228 (Lord Hutton) and 231 (Lord Hobhouse of Woodborough).
67 [2015] ATC ¶20-494 [144] (Logan J).
68 [2015] ATC ¶20-494 [145] (Logan J) — but see the discussion in the text near n 57 above.
69 Bevacqua, above n 8, 50, comments that including recklessness as a sufficient element of the tort ‘gives rise to 

the only practical hope of the tort being available in all but the rarest cases of ATO operational mistake causing 
taxpayer loss’.
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IV PROBLEMS IN PARADISE: DONOGHUE V COMMISSIONER 
OF TAXATION TAXATION T 70

It seems that Donoghue is the only Australian case (to date) where a taxpayer has succeeded in 
proving conscious maladministration by the ATO.71

The facts of Donoghue are startling, to say the least. 
In that case, Mr Donoghue had retained a firm of solicitors (Moore & Associates) to act 

for him in relation to a range of matters. A large part of the relevant work was done by Simeon 
Moore, the son of Peter Moore, a partner in that legal firm. Simeon was at the time a student in 
the Law School of an Australian university, but was not then admitted to practice. 

The judge found that Simeon performed most of the work for Donoghue in relation to 
various litigious matters, working as a ‘lay associate’ or ‘consultant’ on behalf of Moore & 
Associates.72 In the course of that work, Simeon created a considerable amount of legal advice, 
documentation and other materials prepared in relation to anticipated litigation, which the judge 
held was protected by legal professional privilege. 

Simeon subsequently rendered a bill to Mr Donoghue for some $750,000 for work allegedly 
done. Logan J found that: 

The number of hours stated on this invoice to have been worked … over the period mentioned 
is truly fantastic both in total and with reference to individual days. If the entries on the invoice 
are to be believed, for the period between 20 April and 5 June 2010 (each inclusive) and 
between 13 and 15 June 2010 (each inclusive), Simeon Moore performed services each and 
every hour of each and every day that fell in these periods. Again if the entries on the invoice 
are to be believed, the latter period was worked after working 17 hours on 10 June, 18 hours 
11 June and 22 hours on 12 June. In total, including GST and what was said to be ‘ancillary 
costs’, the total amount said to be owing is $753,174.62. And this for the services of an as yet 
not admitted law graduate undertaking post-graduate studies in law …

The sum sought is outrageously extortionate ... I regard this tax invoice as a fantasy document 
…73

Perhaps not surprisingly, Donoghue refused to pay the bill. Following this refusal, Simeon 
had a conversation with Donoghue to the effect that if the bill was not paid, Simeon would 
‘have no hesitation giving the ATO everything I have on you. You should be very worried. A 
family friend is an Assistant Commissioner and I’ve reported people to him before and he has 
taken them down …’74

In October 2010, the ATO had already commenced an audit into Donoghue as a result of 
information apparently received from unrelated third-party sources and by the end of October 
2011, the auditor in charge of the case (Main) had prepared a draft report — prior to receiving 
any information from Simeon. Main was a junior auditor and this was the first ATO audit for 
which he had primary responsibility.

Subsequently, in November 2011, Simeon provided considerable information and 
documentation about Donohue’s affairs by email at various times to Mr Wabeck of the ATO, 
including material protected by legal professional privilege. This was done without Donoghue’s 
consent.

70 [2015] ATC ¶20-494 (Logan J); s Grieve and K Bertram ‘The Commissioner of Taxation’s duty of administration 
of the tax laws under the microscope’ <http://www.lexology.com/library/detail.aspx?g=bd0e75c0-2cfa-40a7-
bb85-807f76de052f&utm_source=Lexology+Daily+Newsfeed&utm_medium=HTML> (June 30, 2015).

71 In Donoghue [130], the Commissioner of Taxation was held to be the ‘public officer’ because ultimately he was 
responsible under the Act for the issue of the tax assessments in question. This neatly side-stepped the problem 
identified by Bevacqua at 44–5 that junior public servants such as Mr Main (the auditor in question) might not be 
held to be ‘public officers’. This in turn raises the issue of a potential order for damages being made against the 
Commissioner personally (see above).

72 The judge found that Simeon had initially provided a small amount of preliminary ‘research’ advice on an 
independent basis.

73 Donoghue v C of T [2015] FCA 235 [71]–[72] (Logan J).
74 [2015] FCA 235 [73] (Logan J).
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The material supplied by Simeon to the ATO was passed on to another ATO officer (Clark) 
who in turn passed it on to Main. The information provided significant new insights and 
information, and as a result, Main abandoned his original report and prepared a new one using 
the information provided by Simeon. This new report was used as the basis for preparation 
of default assessments later served on Donoghue, together with imposition of penalties and 
a Departure Prohibition Order (‘DPO’). The whole process had been conducted in secret 
within the ATO, to avoid Donoghue learning of its plans — the ATO apparently feared that 
if Donoghue became aware of the proposed assessments and DPO, he might move overseas 
to avoid payment of tax owing. Main was therefore reluctant to ask either Peter Moore or 
Donoghue about the documents obtained, in case this alerted Donoghue to the ATO’s interest 
in his affairs. Similarly, neither Wabeck nor Clark sought to explore with Simeon or anyone 
else whether any of the materials might be privileged,75 even though Main had alerted them to 
his apprehension about the possibility of legal professional privilege applying to at least some 
of the documents.

Main knew that he should not use for assessment purposes any material covered by legal 
professional privilege. He gave evidence that when he first received the information, he 
considered whether the documents received were likely to be covered by the privilege, and 
concluded that this was ‘unlikely’ because it was not apparent on the face of the documents that 
they recorded the provision of legal advice to Donoghue.76 Logan J noted that this conclusion 
was a ‘convenient one’ for Main, as he was at the time under ‘a degree of time pressure to 
complete the audit’,77 and observed that Main’s ‘conclusion as to what was necessary to make 
these extracted documents privileged was mistaken and reckless’.78

Upon receiving the default assessments, Donoghue rightly surmised, in light of the threat 
made by Simeon, that some of his privileged communications may have been given to the ATO 
and accordingly retained new solicitors to challenge under s 39B of the Judiciary Act 1903 (Cth)
the validity of the assessments, alleging among other things ‘conscious maladministration’ by 
the Commissioner79 through the ATO staff’s improper use of the privileged materials.

Logan J upheld Donoghue’s argument, finding so far as relevant that:

1. While Main did not deliberately use material knowing it definitely to be privileged, he 
did ‘deliberately not pursue or cause to be pursued inquiries which would have quelled an 
apprehension, always present, which he had that the documents and information provided 
by Simeon Moore (or some indeterminable part thereof) were subject to legal professional 
privilege’.80

2. Main knew that he could not use privileged material in the audit, that the privilege could 
not be waived by third parties or a solicitor, and that in any case there was no evidence of 
waiver in the materials.81

3. Main was always apprehensive that some of the material might be privileged, but ‘chose 
to take his own counsel’ on this issue, ‘closed his eyes to the obvious’ and (wrongly) 
concluded that the risk of the documents being protected by privilege was low:

Mr Main deliberately chose not to make or cause to be made inquiries [about the possible 
application of the privilege]. He chose to take a risk … that the material might indeed be 
privileged and its use in the process of assessment forbidden by law. He made these choices 
under the pressure of a limited time within which to complete his audit … [and] acted in 
reckless disregard of a right which Mr Donoghue had at least to claim an important common 
law privilege.82

75 Donoghue [107] (Logan J).
76 Donoghue [100] (Logan J).
77 Donoghue [101] (Logan J).
78 Donoghue [102] (Logan J).
79 Donoghue [123]–[131] (Logan J).
80 Donoghue [112] (Logan J).
81 Donoghue [112] (Logan J).
82 Donoghue [107] [112], [113] (Logan J).
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[Moreover, Main] … ‘chose, deliberately, not to put in place a regime which would protect 
any claimed privilege before use was made of that material for assessing purposes’.83

Accordingly, Logan J held that the Commissioner of Taxation84 had, through Main’s 
actions, committed conscious maladministration in the assessment process. The assessments 
were therefore quashed, as were the penalties and DPO.85 The materials provided by Simeon 
were to be either returned to Donoghue or destroyed.

Logan J did not directly address the issue of whether personal liability could attach to the 
Commissioner (or Main), though presumably the Crown or another body would normally 
indemnify those found to be liable.86

V INADEQUATE SUPERVISION CONTRIBUTED TO THE PROBLEM

In Donoghue, Logan J noted that Mr Main struck him as 

an intelligent, serious-minded young man, dedicated to his auditing duties within the Australian 
Taxation Office … This was the first audit for which he had primary responsibility… I do not 
consider that the weakness in the process of assessment revealed by this case was one of 
character on Mr Main’s part but rather … of inexperience and zeal, coupled with a lack of 
relevant supervision and guidance.87

Logan J went on to observe that Main would have benefited from advice and guidance from 
‘an engaged, experienced supervisor’ and perhaps also external legal advice to advise him on 
the implications of the proposed use of the questionable material supplied by Simeon Moore in 
preparing assessments.88

On the latter point, Logan J observed that Main’s supervisors and colleagues within the ATO 
had also fallen short of the ideal.89 Main had advised the colleagues who had given the Simeon 
materials to him of his apprehension that at least some of the materials might be covered by 
legal professional privilege, but despite this, neither colleague tried to persuade him not to 
use the material, nor did they alert Main’s supervisors to his concerns or explore with Simeon 
Moore or anyone else the question of whether any of the material Simeon was offering to the 
Australian Taxation Office might be privileged (even though they were the ones who were 
initially in direct contact with Simeon).90

Similarly, although Main did not actually alert his supervisors or others to his concerns 
about the possibility of legal professional privilege applying, Logan J was critical of the fact 
that neither of Main’s supervisors within the ATO detected his apprehension in relation to this 
issue, or offered him any guidance as to the possible implications of using the material provided 
by Simeon Moore to create assessments. His Honour observed that

The defect in the process of assessment revealed by this case is not one for which Mr Main 
is solely responsible. It is to be remembered that while rank has its privileges, it also has its 
responsibilities.91

This is a clear warning to the ATO of the need for systemic reform in these areas if it is to 
avoid a recurrence of such problems.

83 Donoghue [138] (Logan J).
84 Logan J observed at [130] that the Commissioner had rightly been joined as respondent to the action because under 

the deeming provision in s 8(2) of the Taxation Administration Act, the assessments and notices issued by delegates 
of the Commissioner were deemed to have been given by the Commissioner of Taxation. 

85 Donoghue [145]–[148]. Collier J at [145] noted that it was — in the first instance — for the Commissioner 
to decide whether, having regard to the information still available to the ATO and ‘in the circumstances now 
prevailing’ whether the issue of fresh assessments ‘is possible in fact and in law’.

86 Bevacqua above n 8, 43; Robert Evans, ‘Damages for Unlawful Administrative Action: The Remedy for 
Misfeasance in Public Office’ (1982) 31 International and Comparative Law Quarterly, 640, 644–5, Traditionally, 
Crown vicarious liability has not applied to conscious maladministration: Bevacqua, above n 8, 43.

87 Donoghue [99], (Logan J).
88 Donoghue [99] (Logan J).
89 Donoghue [99] (Logan J).
90 Donoghue [107], [114] (Logan J).
91 Donoghue [107] (Logan J).
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VI ATO ‘OBFUSCATION’ AND DOOMED ARGUMENTS

Logan J was also critical of the ATO’s response when Donoghue’s new lawyers queried whether 
the ATO had received privileged material and sought to claim privilege in relation to it on 
behalf of Donoghue. 

Logan J observed that the ATO’s initial response of requiring Donoghue to provide details of 
the specific documents they claimed were subject to privilege ‘might accurately be described as 
obfuscation by the Australian Taxation Office’, since this was an impossible task for Donoghue 
and his lawyers, who did not know which documents had been given to the ATO!92

This would seem an inappropriate response from a federal government department, and 
certainly not one expected of a ‘model litigant’.93

Logan J also gave short shrift to doomed arguments by the ATO that it did not matter 
whether the material was privileged and Main had been wilfully blind ‘or worse’, because a 
different ATO officer had actually made the assessment decision.94

Logan J also quickly dismissed an argument that s 263 ITAA 36 impliedly overrode the ITAA 36 impliedly overrode the ITAA 36
privilege, holding that authority had established that the section was too general to overthrow a 
fundamental principle such as legal professional privilege.95

His Honour also dismissed an argument that the decision in Denlay (above) justified the 
ATO actions (in Denlay, the ATO had been given stolen bank records and used them to assess 
taxpayers, but had not been a party to the theft of those records). The Full Federal Court there 
had said that in those circumstances, the Commissioner was not obliged to refrain from carrying 
out his statutory duty to assess the taxpayer merely because the Commissioner held even a 
reasonable suspicion that his officers may have committed some illegality in the course of 
gathering information. Logan J commented that: 

The passage … from Denlay is not … an endorsement of the proposition that s 166 gives 
the Commissioner carte blanche consciously to maladminister the ITAA36 in the process of 
making an assessment.

It is perhaps surprising that the ATO ran these arguments, given their tenuous nature and, 
particularly, the weight of authority developed over an extended period that legal professional 
privilege applies to constrain s 263.96

VII THE IMPLICATIONS OF DONOGHUE

It is important to recognise that the case does not indicate that the ATO is in some way malevolent 
— in a large bureaucracy, operating in such a sensitive field, some mishaps are almost bound 
to occur. The key is to learn from them and avoid repetitions. 
In that light, the following points (among others) can be drawn from Donoghue:
1. The decision in Donoghue clearly holds that reckless indifference is a sufficient basis for 

a finding of conscious maladministration. That is, it is not necessary that an ATO officer 
‘deliberately use material which he knew definitely to be privileged’ (emphasis added); it 
is sufficient if they act with reckless indifference in that they ‘deliberately [did] not pursue 
or cause to be pursued inquiries which would have quelled an apprehension … that the 
documents and information … (or some indeterminable part thereof) were subject to legal 
professional privilege’.97

92 Donoghue [115] (Logan J).
93 Donoghue [132]–[140]. This is not the first time that the ATO has been criticised for inappropriate conduct: see 

Woellner et al, Australian Taxation Law (25th edn) CCH Australia ¶31-505. 
94 Donoghue [117]–[132], [136]–[137]. Logan J also noted at [133]–[134] that while he understood that the 

Commissioner had been ‘disposed at one stage to submit’ that the words ‘any other information in his possession’ 
in s 166 authorised the ATO to use for assessment purposes information covered by legal professional privilege 
‘no such submission was pressed’ and that to have pressed the point ‘would have run counter to over-whelming 
authority’. 

95 Donoghue [136]–[139] (Logan J).
96 See for example FC of T & Ors v Citibank Ltd 89 ATC 4268, 4274–7 (Bowen CJ and Fisher J; Allen Allen and 

Hemsley v DFC of T 89 ATC 4294; FC of T v Coombes (No 2) 99 ATC 4634, [32]–[34] (Sundberg, Merkel and 
Kenny JJ); JMA Accounting Pty Ltd & Entrepreneur Services Pty Ltd v Carmody [2004] ATC 4916, 4919–20 
(Spender, Madgwick and Finkelstein JJ). 

97 Donoghue (above) [112] (Logan J). 
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  It will be interesting to see what approach the Full Federal Court takes to the issue — 
and in light of the High Court’s comments in Mengel and Sanders — perhaps even more 
interesting to see the High Court’s approach, should the matter proceed that far.

2. The prevailing view is that there are only two bases on which the validity of an assessment 
can be challenged under s 39B of the Judiciary Act 1903: a provisional/tentative assessment 
or conscious maladministration.

3. The case underlines the need for systemic improvements in education of ATO staff on key 
issues relevant to their work, particularly junior staff in the early stages of their career. It 
also points to the need to monitor case-work closely to ensure that unrealistic or looming 
deadlines do not cause procedural aberrations.

4. There is a clear need for systemic improvements within the ATO in supervision processes 
and the training and education of potential supervisors. 

5. Logan J’s criticism of the ATO’s apparent ‘obfuscation’ in response to the attempt by 
Donoghue’s lawyers to claim privilege signals a potentially serious issue that needs to be 
addressed urgently by the ATO.98

6. It was surprising to see the ATO argue that s 263 overrode legal professional privilege, 
given the weight of authority to the contrary and the ATO’s acknowledgment over many 
years that the privilege does apply to constrain ATO access powers.

7. The fact that the Commissioner was impliedly held to be the public officer is interesting. 
The decision on this point rested largely on the basis that under the relevant income tax 
legislation, the Commissioner bears the statutory responsibility to issue assessments, albeit 
through statutory delegations and authorisations. It is possible that the absence of such 
direct statutory responsibilities may produce a different result in a future case.99

8. The case raises the interesting question of whether the Commissioner — as the relevant 
public officer — could be held personally liable for any damages caused to Donoghue by 
the actions of ATO staff, for whom the Commissioner is ultimately responsible.

VIII OVERSEAS EXPERIENCES

As noted above, Australia is not alone in finding cause for concern with the actions of government 
departments. The Canadian tax system is often compared to that of Australia, and again in this 
context, a comparison is useful and enlightening. There have been similar concerns raised 
in Canada in recent times,100 and while the circumstances and context may be different, the 
underlying issues are analogous.101

For example, it has been reported102 that in Canada:
• the court in McCreight held that the Canadian Revenue Authority (‘CRA’) officer 

investigating use of R&D tax credits based on advice given by tax advisers in a large 
accounting firm had sworn an information alleging fraud and conspiracy against certain 
parties primarily in order to enable the investigator to retain possession of the seized 

 98 See for example R Woellner, ‘Is the ATO a law unto itself?’, paper presented at ALTA 2007 (Perth).
 99 See s 8 ITAA 1936, and related provisions which confer a general power of administration on the Commissioner 

in relation to a wide range of direct and indirect tax Acts.
100 And similar difficulties encountered in taxpayers obtaining relief — indeed, Du Pont and Lubetsky go so far as to 

assert that in Canada, the result of jurisdictional gaps has been that ‘CRA auditors largely have licence to act with 
near impunity’ — above n 1, 105, 108.

101 Compare for example J Bevacqua, ‘Suing Canadian Tax Officials for Negligence: An Assessment of Recent 
Developments’, (2013) 61(4) Canadian Tax Journal 893; M J Hewitt, ‘Can You Sue the Canada Revenue Agency 
for Investigating You?’ <http://www.singleton.com/en/Publications/Can_You_Sue _the_Canada_Revenue_
Agency_for_Investigating_You.aspx>.

102 By way of background, see D Jacyk, ‘The Dividing Line Between the Jurisdictions of the Tax Court of Canada and 
Other Superior Courts’ (2008) 56(3) Canadian Tax Journal 661, 692–6, 704–7; Du Pont and Lubetsky, above n 1, Canadian Tax Journal 661, 692–6, 704–7; Du Pont and Lubetsky, above n 1, Canadian Tax Journal
103; Collins Barlow, ‘Oh! Taxman, what big teeth you have’ <http://www.collinsbarrow.com/en/cbn/publications/
oh-taxman-what-big-teeth-you-have>. See also D Rotfleisch, ‘Rulings on CRA general duty of care — a positive 
development’ Law Times, Speakers Corner, 26 January 2015; G Purse, ‘How To Sue The CRA’ <http://www.
mondaq.com/article.asp?articleid=402130&email_access=on>; Hewitt, above n 101; and cf Bevacqua above n 
101, 893.
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documents. As a result, the advisers lodged claims for misfeasance in public office, 
negligence and abuse of process;103

• in Archambault, Justice Reimnitz at first instance found that Revenu Québec had acted 
in bad faith by intentionally and maliciously withholding the taxpayer’s R&D tax credits 
to put financial pressure on them, seizing their bank account improperly and keeping 
the taxpayer uninformed about proceedings, thus making it difficult for them to prepare 
a defence;104

• in Chhabra v The Queen, the state was ordered to pay exemplary damages for their 
agents’ use of tainted documents and action in maliciously garnisheeing 75% of the 
taxpayer’s gross professional income;105

• in Longley v MNR: punitive damages were awarded where the CRA improperly 
refused to recognise the taxpayer’s arrangement and intentionally misled the taxpayer 
by falsely denying that it had legal advice supporting the legality of the taxpayer’s 
arrangement;106

• in Joncas v Agence du Revenu Quebec107 damages were awarded where RQ asserted 
premises the auditor knew were false, and ignored the obvious in issuing assessments; 
and 

• in Groupe Enico Inc v Agence du Revenu du Quebec108 compensation of some $4 
million plus interest was awarded where CRA created falsely inflated assessments, 
planted evidence and took a range of other inappropriate actions. 

Such cases (and Donoghue in Australia) underline the point made at the outset — large 
bureaucracies, no matter how committed institutionally to public service, must be assiduous in 
training and monitoring staff to ensure that the organisational ideals are upheld and applied in 
practice despite human frailties and organisational pressures.

IX CONCLUSION

The tort of conscious maladministration represents an important check on conscious abuse of 
public office.

The tort has existed for many years, but was largely ignored by the tax profession in 
Australia109 until 2008, when it was highlighted by the High Court decision in Futuris. Since 
then, the tort has become almost a staple pleading in cases challenging ATO assessments, 
though until the 2015 decision in Donoghue, no taxpayer had succeeded in such claims.

Understandably, the courts have been concerned to keep the tort within reasonable bounds, 
requiring that claimants prove that the decision-maker had been actuated by ‘malice’ as defined 
in various court decisions.

However, the facts in Donoghue — allied to the examples of abuse overseas — demonstrate 
that the courts must balance this constraint with the need to ensure that people who suffer 
damage as a result of conscious maladministration by government departments are not denied 
a remedy on technical grounds.

The decision in Donoghue also underlines the need for the ATO (and other government 
departments) to ensure that staff — particularly those in key areas — are well trained and 
supervised, and do not allow excess zeal (or other failings) to create the sort of problems that 
arose in that case.

A key point to emerge from Donoghue is the express endorsement by Logan J of recklessness 
as a foundation for the action in conscious maladministration. If the point is upheld by the Full 
Federal Court on appeal, this would make it (somewhat) easier for future claimants to succeed 
in actions against the ATO (and other government departments/officials). 

103 McCreight v AG 2012 ONSC 1983; Purse above n 102, 3.
104 Archambault v Revenu Quebec 2013 QCCS 5189 [699]; Purse above, 5.
105 89 DTC 5310 (FCTD).
106 (1992) 66 B.C.L.R (2d) 238 (CA).
107 2012 QCCQ 5096.
108 2013 QCCS 5189.
109 Though taxpayers had made numerous claims for ‘bad faith’ in various ATO decisions, as noted.
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The decision of the Full Federal Court on this and other issues will therefore have a 
significant impact on the future development of this area of the law, and will be watched with 
close interest by the ATO and tax advisers alike. 


